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JUSTICIABILITY 


Epwin BorcHarp* 


T MIGHT be supposed that justiciability, the very foundation of the 

| judicial function, would be a matter on which courts could hardly 
differ. Yet there seems to be the greatest confusion among the courts 

as to when an issue is and is not susceptible of judicial decision. This is 
largely due to a devotion to phrases and symbols which make historical 
investigation and theoretical analysis seem an unnecessary encroachment 
on the judicial prerogative. The very system of stare decisis invites courts 
to relieve themselves of the necessity of thinking through again ostensible 
propositions which seem to have once received the stamp of approval, 
and tempts them to extend their application to situations far different 
from those in which they arose. A habit of thought is thus cultivated 
which unwittingly makes courts slaves to stereotyped terms like “‘cause 
of action,” “case” or “controversy,” terms which are bandied about with- 
out adequate analysis. The temptation is not resisted because most appel- 
late courts are continually overworked. But the resulting damage to the 
law and to the efficient administration of justice is not trifling, for it takes 
a fortunate concatenation of circumstances to pry a court loose from its 
erroneous grooves. In the dilemma of choosing between consistency and 
rightness, consistency often wins. In this psychological process the human 
unwillingness to admit error, or the belief that higher courts will correct 
errors below, plays an integral part. Although the system of stare decisis 
postulates a system of trial by combat with a decision confined to the 
precise questions at issue, the fact is that judicial departures from concise- 
ness sometimes produce legal disquisitions far beyond the necessities of 
the case, called obiter dicta, which, while often illuminating are as often 
unsound, but are invoked notwithstanding, whether right or wrong, 
wherever they seem to help in the process of advocacy or persuasion. The 
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system encourages litigation because a lawsuit is at best often a gamble 
and, given the ever-present possibility of entangling the opposition in the 
bogs of procedure, the wrong and unjust side not infrequently has a 
reasonable chance of winning out. Yet a decision thus rendered by a 
hurried court, without opportunity for that study which not only the 
case at issue but the lawmaking function of the opinion requires, becomes 
the law of the land or the state, raw materials which the legal profession 
is expected to accept as essential building stones in the structure of the 
law. It is a wonder that under such opportunistic architecture the struc- 
ture has as much intelligent symmetry as it still possesses, a fact partly 
due to the corrective function of legislatures. European jurists have been 
accustomed to believe that the Anglo-American system is not a legal 
system at all, but a haphazard collection of statutes and cases devoid of 
arrangement or scientific classification, cultivating analytical but not 
learned minds. 

These thoughts are aroused by some recent expressions of judicial 
opinion concerning what state of facts constitutes a “case” or “contro- 
versy” susceptible of judicial decision. The simple words “cases” and 
“controversies” to which the federal judicial power was extended by 
Article III of the Constitution, have been tortured into a variety of mean- 
ings not anticipated by Marshall, Field, and other judges who considered 
them broad terms describing properly pleaded issues susceptible of judicial 
determination.’ The unfortunate effort of Congress in 1862 to use the 
court, not to decide finally certain claims against the United States, but 
to recommend an award which was subject to review by Congress or the 
Treasury led Taney, Miller and other judges into the unjustified state- 
ment that execution was an essential part of every judgment.’ All they 
probably meant was that the judgment had to be effective, final and 
binding, but as late as 1927, in the notoriously vulnerable opinion in the 


* Marshall, C. J., deemed it a case “when any question respecting . . . . [the Constitution, 
laws and treaties of the United States] shall assume such a form that the judicial power is 
capable of acting on it.” Osborn v. Bank, 9 Wheat. (U.S.) 738, (1824) Field, J., thought the 
words embraced “‘the claims or contentions of litigants brought before the courts for adjudica- 
tion by regular proceedings established for the protection or enforcement of rights, or the pre- 
vention, redress or punishment of wrongs.” (Italics added.) Smith v. Adams, 130 U.S. 167, 173 
(1889). In Jn re Pacific Ry. Commission, 32 Fed. 241, 255 (C.C. Cal. 1887), Judge Field added 
that the term “case” implies “the existence of present or possible adverse parties whose con- 
tentions are submitted to the court for adjudication.” 


2 Taney, C. J., in Gordon v. United States, 2 Wall. (U.S.) 561 (1864), following Hayburn’s 
case, 2 Dali. (U.S.) 409 (1792). See Miller, Lectures on the Constitution of the United States 
314 (1891). 
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now effectively overruled case of Liberty Warehouse Company v. Grannis. 
Justice Sanford for the court expressed the view that execution was es- 
sential to a judgment.‘ This, notwithstanding the fact that the Court 
had for a century determined boundary disputes, equitable proceed- 
ings in interpleader and quia timet, declared valid or void titles to realty, 
and other alleged clouds on legal relations.’ Although the belief that 
execution is necessary to constitute a valid judgment was ultimately 
repudiated in Fidelity National Bank v. Swope® and Old Colony Trust Com- 
pany v. Commissioner of Internal Revenue,’ it probably had much influence 
in causing a misapprehension as to what a declaratory judgment really 
was and in conceiving it as in effect an advisory opinion.* The unfortunate 
remark of Justice Brandeis in Willing v. Chicago Auditorium Association® 
suggesting that declaratory relief was (in 1928) “beyond the power con- 
ferred upon the federal judiciary,” has since been explained away in 
Nashville, Chattanooga & St. Louis Ry. v. Wallace as founded on the 
assumption that the Willing case, like the Liberty Warehouse case, in- 
volved “a decision advising what the law would be on an uncertain or 


3 273 U.S. 70 (1927). 


4 The Liberty Warehouse case and Willing v. Chicago Auditorium Association are ana- 
lyzed in Borchard, Declaratory Judgments 271 ff. (1934). Plaintiffs in the Liberty Warehouse 
case sought to invoke the Conformity Act to persuade the federal district court to apply the 
Kentucky Declaratory Judgments Act to their case. Inasmuch as a proceeding for declaratory 
relief is a matter of “practice, pleadings and forms and modes of proceeding,” that would have 
been entirely appropriate. In Nashville Ry. v. Wallace, 288 U.S. 249, 262 (1933), it is called a 
“modified procedure,” a change “merely in the form or method of procedure” (id. at 264). But 
the name “declaratory judgment” seemed to worry the Supreme Court, so Justice Sanford 
undertook to show that the issue was not even justiciable; he suggested that there was no ad- 
verse litigation between the Warehouse Company, claiming immunity from the restrictions of 
the Tobacco Cooperative Act, and the Attorney General, claiming their liability to its pro- 
visions with a threat of a penalty; that the plaintiffs contemplated nothing forbidden by the 
statute (a strange conclusion) and that no relief was prayed against the Attorney General 
defendant (declaratory relief apparently being regarded as “‘no relief,” although in fact an 
injunction was also prayed). Unfortunately the allegations of the court were not an accurate 


description of the facts, but on the facts as the court erroneously assumed them, there might 
have been no “controversy.” 


5 Sharon v. Tucker, 144 U.S. 533, 542 (1892); Fidelity Nat’l Bank v. Swope, 274 U.S. 123 
(1927); Nashville Ry. v. Wallace, 288 U.S. 249, 263 (1933). 

6 274 U.S. 123 (1927). 

7 279 U.S. 716 (1929). 

§ An “advisory opinion” is really an ex parte opinion rendered by courts on request of execu- 
tive or legislature. It has been misused to describe a non-justiciable issue, the opinion that 


would be rendered in a case in which the facts are hypothetical, uncertain, abstract, or too 
vague for adjudication. 


9 277 U.S. 274 (1928). 
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hypothetical state of facts, as was thought to be the case in Liberty Ware- 
house Company v. Grannis ... . and Willing v. Chicago Auditorium Asso- 
ciation 0 Nevertheless, to the obfuscation of the law, the dicta 
of both the Liberty Warehouse and the Willing cases are continually in- 
voked by counsel and the federal courts as if they had not in effect been 
overruled. What was said about those cases in the Nashville case was 
probably the most charitable way of indicating that their dicta were 
founded on a misconception. In the Nashville case, decided in 1933, the 
Supreme Court finally approved the Tennessee test of justiciability, 
namely: 


When the complainant asserts rights which are challenged by the defendant, and 
presents for decision an actual controversy to which he is a party, capable of final 
adjudication by the judgment or decree to be rendered . . . . Changes merely in the 
form or method of procedure by which federal rights are brought to final adjudication 
.... are not enough to preclude review of the adjudication by this Court, so long as 
the case retains the essentials of an adversary proceeding, involving a real, not a 
hypothetical, controversy, which is finally determined by the judgment below." 


The Muskrat case," decided in 1911, opened a new line of tests of 
justiciability. The growing policy of the Supreme Court—evolved out of 
its own consciousness under the leadership of certain judges—designed to 
keep cases out of the court, synchronizes with and perhaps explains the 


narrowness of view evidenced in creating and developing the criteria of 
justiciability. In the Muskrat case, Congress had conferred on named 
Indians the privilege of suing in the Court of Claims to determine the 
constitutionality of a prior act of Congress. There was no evidence that 
the Indians named had any personal interest in the matter, that any 
property of theirs would be affected by the decision, or that any party or 
public officer had any adverse interest. The case therefore lacked every 
element of a justiciable controversy, adversary parties, a plaintiff or de- 
fendant adequately interested, and personal or property rights, private or 
public, which would be definitely affected. 

This unfortunate case started a train of thought in the court directed 
toward great conservatism in adjudicating cases, and resulted in a narrow 
construction of the terms “cases” or “controversies.”” This was an inci- 
dent of the increasing reluctance of the court to pass on constitutional 
questions, a natural concomitant of the expansion in the scope of govern- 
mental regulation and the increasing private assertion of violation of con- 
stitutional rights. The strict rules evolved in the court for the adjudica- 
tion of constitutional questions were imperceptibly deemed to apply to 


*° 288 U.S. 249, 262 (1933) (italics added). Jd. at 260, 264. 219 U.S. 346 (1911). 
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all legal issues and have been so applied by state courts, thus narrowing 
unduly the scope of the judicial function as compared with the practice in 
other countries. Moreover, the various objections to adjudication, such 
as prematurity or mootness, inadequacy of party interest or inconclusive- 
ness of the judgment were all read into the words “cases” or “‘contro- 
versies,”’ thus overburdening those words with a bulging content making 
them ever more technical without necessarily dissipating their ambiguity. 
Most of the tests of justiciability were thus largely identified with the 
phrase “cases and controversies,” so that the broad definitions of Mar- 
shall and Field are now almost unrecognizable. Apart from the traditional 
grounds for refusing to review administrative findings, to pass on political 
questions, or decide abstract, hypothetical, fictitious, non-adversary or 
moot cases," cases have in recent years been dismissed on the ground that 
the plaintiff’s interest was inadequate™ or that the issue was not sufficient- 
ly concrete to justify adjudication. 

These are broad limitations, susceptible, as matters of degree, to vary- 
ing interpretations, and vesting wide discretion as to the exercise of the 
power of adjudication. The cases referred to all involved the issue of 
constitutionality. The first condition, the adequacy of the plaintiff’s inter- 
est, may be relatively arbitrary. A taxpayer is recognized in most of the 


states as having sufficient interest in the expenditure of public moneys to 
challenge unconstitutional grants from the public treasury. A federal tax- 
payer, however, is deemed not to have adequate interest for that purpose, 
so that the constitutionality of federal money grants is probably chal- 
lengeable under exceptional circumstances only, as in the appropriation 
of federal funds for publicly-owned utilities which injure privately-owned 


13 See the cases discussed in Borchard, of. cit. supra note 4, at 57 ff. See also, 49 Harv. L. 
Rev. 1351, 1352-53 (1936). See also the rules developed in the court for avoiding passing on 
constitutional issues, set out by Brandeis, J., in his concurring opinion in Ashwander v. Ten- 
nessee Valley Authority, 297 U.S. 288, 346-47 (1936). Several of these rules are honored in 
the breach when the court wishes to express an opinion on constitutionality, but they are 
helpful in justifying a refusal to pass on constitutionality, when that is the policy desired. 


"4 Fairchild v. Hughes, 258 U.S. 126, 129 (1922) (taxpayer sought to enjoin the proclama- 
tion by the Secretary of State of the Nineteenth Amendment). 

Frothingham v. Mellon, 262 U.S. 447, 488 (1923) (taxpayer’s injunction against federal 
Maternity Act, also challenged by the State of Massachusetts, dismissed because taxpayer 
lacked sufficient financial interest and because state had done nothing as yet (by appropriating 
money to earn the federal subsidy). 

But in Ashwander v. Tennessee Valley Authority, 297 U.S. 288 (1936), over the strong 
protest of Brandeis, J. (p. 341), a group of stockholders challenging the power of their company 
to enter into a certain contract with the T.V.A. for alleged lack of constitutional power of the 
T.V.A., were deemed to have sufficient interest to raise the issue. The majority evidently 
wished to decide the case. Cf. Carter v. Carter Coal Company, 298 U.S. 238 (1936). 
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companies. “Legal interest” has been usually construed as meaning fi- 
nancial interest, by no means the only interest of the citizen in the constitu- 
tional functioning of his government. In the absence of a proceeding by 
which a public officer, as in the British dominions, may challenge the con- 
stitutionality of public expenditures, it would not have been impolitic for 
the court to permit a taxpayer or an association of taxpayers to raise the 
issue. So long as the court thus throws obstacles in the way of challenging 
constitutionality, the demand for advisory opinions, however question- 
able, will be bound to grow. 

The second condition, concreteness of the issue, also involves matters 
of judgment, balance and degree. How concrete must an issue be before 
the court will pass upon it? In New Jersey v. Sargent’s an original bill of 
injunction was brought in the United States Supreme Court by the state, 
as proprietor of water resources from which it received considerable 
revenue, to enjoin the federal government from the threatened enforce- 
ment of the federal Water Power Act which authorized the government to 
license and control such water resources and receive revenue therefrom. 
The Supreme Court considered that neither the federal government nor 
the state had taken or indicated its intention to take sufficiently specific 
steps so as to “affect prejudicially” any “right, privilege, immunity or 
duty” of the State of New Jersey. There was “no showing that [the state] 
has determined on or is about to proceed with any definite project.”’ Yet 
the Federal Power Commission had certainly acted on every application 
for licenses to utilize the navigable waters of New Jersey for the develop- 
ment of water power, and once admit the proprietary, or even the juris- 
dictional, interest of the state in such waters, it would seem that its 
rights or legal relations had been sufficiently affected to warrant a 
decision on the question. In fact, although the court purports to dismiss 
the bill because it does not present a “case”’ or “controversy,” they do in 
fact pass on the federal act and hold it to be constitutional. Whether 
dictum or not, it was deemed to have decided the issue. 

Thus, what is abstract and what is concrete is a matter of breadth of 
view, of opinion, of judgment. Many who believe the Supreme Court 
should be liberal in its service to the nation and not withdraw behind 
disputable technicalities would conclude that there was a justiciable con- 
troversy, sufficiently concrete for adjudication, in New Jersey v. Sargent." 

8 269 U.S. 328 (i925). 

© In New York v. Illinois, 274 U.S. 488 (1927), the effort of New York to obtain an adjudica- 
tion against Illinois as to the possible effect of the diversion of water from Lake Michigan 


upon hypothetical water power developments in the indefinite future was properly defeated. 
But this was much more “abstract” than the issue raised in New Jersey v. Sargent and is not 
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Judging from the experience of Australian and Canadian cases, such an 
issue would have presented no difficulties to the supreme courts of those 
dominions."’ Possibly the fact that a state was plaintiff against the United 
States induced the court to be especially reluctant in perceiving a pro- 
prietary interest to have been affected, although it would seem not im- 
proper to consider that a dispute between competing public authorities as 
to their respective jurisdiction over a concrete subject-matter is sufficient- 
ly justiciable to warrant adjudication. It is deemed sufficient in the Brit- 
ish Dominions, where suits between public officers placing in issue a dis- 
puted question of jurisdiction are not infrequent.” 

In the light of the narrow view taken in New Jersey v. Sargent,’ the 
Federal Power Commission tempted fate by bringing an original bill in 
the United States Supreme Court to enjoin the State of West Virginia 
and three private corporations from constructing a dam and a hydro- 
electric plant in or along New and Kanawha Rivers, alleged to be navi- 
gable rivers and therefore under the exclusive jurisdiction of the Federal 
Power Commission and not subject to the control, by power licenses al- 
ready issued, of the State of West Virginia.?? What the federal govern- 
ment wished to achieve in one action was to obtain a judicial declaration 
that the state was without jurisdiction because the rivers were navigable, 
to cancel the state licenses, stop the construction work by the private 
corporations, and require the latter to apply for a federal license. Hence 
the unusual joinder of parties. The dispute centered about a certain 
Hawks Nest dam and power project, already under way, which the United 
States contended would obstruct the navigability of the two rivers, but 


comparable with the even more precise factual setting of United States v. West Virginia, 295 
U.S. 463, 474 (1935). 


7 See the cases under Public Powers and Disabilities in Borchard, Declaratory Judgments, 
op. cit. supra note 4 at 592, 594 ff. 


8 Sutherland v. Adm’r of German Property, [1933] 1 K.B. 423; Sec’y of State of Canada 
v. Alien Property Custodian, [1930] 3 D.L.R. 81, [1931] 1 D.L.R. 890, contested jurisdiction 
over enemy property. 

Auckland City v. One Tree Hill Borough, [1933] N.Z. 162, contested jurisdiction to collect 
taxes. Similarly, David, Sheriff v. Walker, Sheriff-Elect, 212 Ky. 379, 279 S.W. 654 (1926). 

City of Stamford v. Town of Stamford, 100 Conn. 434, 124 Atl. 26 (1924) (dispute as to which 

body had duty to repair certain bridges). Cf. Attorney General v. Hornsey Borough Council, 
[1927] 1 Ch. 331. 

See Borchard, op. cit. supra note 4, at 607 ff., especially 608, note 84. 


9 The court also regarded as too “abstract’’ for decision the injunction of the State of Texas 
against the act enlarging the powers of the Interstate Commerce Commission and creating 
the Railroad Labor Board. Texas v. Interstate Commerce Commission, 258 U.S. 158 (1922). 


» United States v. West Virginia, 295 U.S. 463 (1935). 
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for which a power license had been obtained by the companies from the 
State of West Virginia; the Federal Power Commission indicated that it 
necessarily would refuse a license were it applied for. The dispute there- 
fore turned on the question whether the two rivers, one flowing into the 
other, were in fact and therefore in law navigable and under federal juris- 
diction, a question which the court would seem to have determined con- 
clusively by the statement: “The New and Kanawha Rivers are one con- 
tinuous interstate stream, which throughout its course constitutes navi- 
gable waters of the United States.” 

It appears also that the United States had previously brought a suit, 
subsequently discontinued, in the United States District Court for West 
Virginia against the corporation defendants to enjoin them from con- 
structing the dam, and in that suit the State of West Virginia had inter- 
vened alleging its interest as a state in the development of power under 
state licenses at the Hawks Nest dam. Had that suit been continued, 
there would have been no question that it presented a “‘case’’ or “‘contro- 
versy,” and every point in issue could have been adjudicated. But when 
later the government commenced an original suit against the state in the 
United States Supreme Court, with the corporations joined as defendants, 
the complexion of the issues seemed to change. The Supreme Court dis- 
missed the bill on the ground that the petitioner, the federal government, 
did not ask the protection or allege the invasion of any “property right,” 
nor assert any title in the bed of the rivers. It merely asserted, the court 
said, its exclusive authority or jurisdiction to control the navigable rivers 
in question and to exercise exclusive power license authority thereon, a 
dispute over the respective jurisdiction of the state and federal govern- 
ment which the court considered too “vague and ill-defined” for adjudica- 
tion, but the central fact underlying which, the navigability of the rivers, 
the court considered to have been admitted by the motion to dismiss. 
Yet, in view of the construction work that had already been begun under 
state license and by state insistence on its exclusive jurisdiction, it seems 
strange that the plaintiff’s bill should have been so poorly drawn as to 
justify the court’s remark that 
.... the bill alleges no act or threat of interference by the State with the navigable 
capacity of the rivers, or with the exercise of the authority claimed by the United 
States or in behalf of the Federal Power Commission. It alleges only that the State 
has assented to the construction of the dam by its formal permit, under which the cor- 


porate defendants are acting. There is no allegation that the state is participating or 
aiding in any way in the construction of the dam or in any interference with naviga- 


= Td. at 467. 
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tion; or that it is exercising any control over the corporate defendants in the construc- 
tion of the dam; or that it has directed the construction of the dam in an unlawful 
manner, or without a license from the Federal Power Commission; or has issued any 
permit which is incompatible with the federal Water Power Act; or, indeed, that the 
state proposes to grant other licenses, or to take any other action in the future. 


From this it may be inferred that had the bill alleged these facts, most 
of which certainly were present and of which the court seems fully in- 
formed, a sufficiently adverse claim on the part of the state to warrant 
justiciability would have been found, a conclusion fortified possibly by 
Justice Brandeis’ willingness to permit the United States to amend its 
bill. In spite of the fact that the state seems vigorously to have asserted 
its exclusive rights and to have supported the acts of the private corpora- 
tions throughout, the court remarks that all that the state had done was 
to issue the power licenses, which might indicate that the state, as in New 
Jersey v. Sargent, was not deemed to have done enough tangibly to con- 
test or dispute the federal claim. That must be the crux of the decision, 
for the court finds that the United States as plaintiff has sufficient interest 
in the maintenance of its control over navigable waters and in the enforce- 
ment of the federal Water Power Act to restrain threatened unlawful in- 
vasions of its authority, and also to bring a suit in the district court against 
corporation defendants for obstructing the navigable waters of the United 
States. It is only as against the state that the court felt that there was no 
actual or threatened interference with the authority of the United States, 
but 
....4@ difference of opinion between officials of the two governments, whether the 
rivers are navigable and, consequently, whether there is power and authority in the 
federal government to control their navigation, and particularly, to prevent or control 


the construction of the Hawks Nest dam and hence whether a license of the Federal 
Power Commission is prerequisite to its construction.”3 


This issue was considered “too vague and ill-defined to admit of judicial 
determination,” hence there was “no justiciable controversy” between 
the United States and the state, whereas the concededly justiciable con- 
troversy between the United States and the private corporations should 
have been brought in the federal district court. 

It thus seems, in spite of the possibility that a better drafted bill would 
have met a different reception, that the court is not favorably disposed 
to suits between a state and the United States, as plaintiff or defendant, 
invoking the court’s original jurisdiction to determine questions of dis- 
puted power or jurisdiction, unless they are very concrete and relate to 


= Id. at 472. 33 Id. at 473. 





10 THE UNIVERSITY OF CHICAGO LAW REVIEW 


specific acts. The court evidently thinks that the acts done, threatened, 
announced or contemplated by the defendants in New Jersey v. Sargent 
and United States v. West Virginia were not sufficiently concrete to satisfy 
this requirement. Although opinions may differ on that point (more 
especially in the West Virginia case) and on the policy of refusing a 
decision in such cases (a decision which for all practical purposes was 
probably actually rendered), it indicates that in disputes of that type 
extreme care is necessary in framing the issue. 

Varying influences, reluctance to pass on constitutional questions, 
opposition to federal jurisdiction in cases involving diversity of citizen- 
ship, a tendency to look askance upon suits invoking the court’s original 
jurisdiction, excessive devotion to trial by combat as the condition of 
adjudication, have induced a narrow view of the scope of the judicial 
function, converging in an unduly narrow construction of the terms 
“cases” or “controversies.” 


Il 


But these cases by no means justify what happened in the case of 
Aetna Life Insurance Company v. Haworth, decided July 27, 1936, by the 
Circuit Court of Appeals for the Eighth Circuit, and at present writing on 
certiorari before the Supreme Court. In that case the Aetna Company 
had issued five insurance policies aggregating $40,000 on the life of one 
Edwin P. Haworth, in each of which the insured’s wife was named bene- 
ficiary. By the terms of three of the policies, in the event of the permanent 
total disability of the insured, the company agreed to waive further pre- 
miums, the insurance remaining in force; in one policy, in addition to thus 
waiving premiums, the company agreed to pay a monthly income; and in 
the fifth policy, the company agreed to pay the face amount of the policy 
in twenty annual instalments or a life annuity in lieu of death benefits. 

In 1930 and 1931 the insured ceased paying premiums on four of the 
policies and made claim for total permanent disability benefits there- 
under; on the remaining policy he continued premiums until 1934, 
when he likewise claimed disability benefits. He repeatedly renewed his 
claim for disability benefits under the several policies by affidavits and 
letters and demanded that they be kept in force under the provision for 
waiver of premiums. The company denied that Haworth was permanent- 
ly and totally disabled, denied that he was entitled to disability benefits 
and asserted that the policies would have to be deemed lapsed for non- 
payment of premiums. These were diametrically antagonistic claims, the 
respective validity of which depended on the truth or falsity of the allega- 
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tion of total disability. If the insured was correct, he was entitled at any 
time to demand the cash surrender value of the policies or at his death 
the beneficiary was entitled to the face value of the policies minus loans. 
If the policies remained in force, as the beneficiary claimed, the company 
was required to carry $20,000 of reserves to meet them. 

Up to October, 1935, the insured, in spite of his repeated claims, had 
failed to bring suit. Thereupon the company, desiring to be relieved of 
the cloud and harassment created by the allegedly unfounded claim, itself 
brought an action in the United States District Court for Missouri for a 
judgment declaring that the insured was not permanently and totally 
disabled as claimed—for which a jury could be impanelled—that the 
company was privileged to treat the policies as lapsed, and that the poli- 
cies were null and void, except for a payment of $45.00 of extended insur- 
ance admittedly due at death. 


Judge Otis in the United States District Court concluded, astonishingly, 
that there was not an “actual controversy,” and dismissed the petition. 
He seems to have appreciated the importance of an early adjudication on 
the question of disability vel non, but appeared to believe that when the 
insured died the beneficiary would sue on the policy and the question of 
disability could then be determined. He seemed to doubt whether an 
“actual controversy” can arise when conflicting claims are advanced out 
of court. Even if that were so—and it is not so—the parties here had 
brought their conflicting claims into court and the suggestion that the 
plaintiff company had no present “rights and other legal relations,” is 
founded on a misconception as to what constitutes “rights and other legal 
relations,” an error manifested by the same judge in another case present- 
ly to be mentioned. The judge seemed not to understand that a party 
charged may institute an action against the claimant, for a judgment that 
there is no duty as claimed; and to accommodate his dislike of this sup- 
posedly novel form of proceeding, the precedents for which are abundant, 
he relied on the cliché that there was “‘no actual controversy.’ 

In spite of the criticism which this conclusion had received, the Circuit 
Court of Appeals for the Eighth Circuit held on appeal, by a majority of 
two to one—Judge Thomas writing the opinion with Judge Stone con- 
curring, over a strong dissenting opinion by Judge Woodrough—that the 
petition failed to state facts constituting an actual controversy “‘in the 
constitutional sense’’ because the facts did not show that “the defendant 
is acting or is threatening to act in such a way as to invade or prejudicially 


24 Aetna Life Insurance Company v. Haworth, 11 F. Supp. 1016 (Mo. 1935). 
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affect, the rights of the plaintiff.”*5 Apart from the fact that a right of 
the company was certainly prejudicially affected by the insistent claims 
of the insured, resting upon a disputed fact, the court cites in its support 
such irrelevant cases as New Jersey v. Sargent, Liberty Warehouse v. Gran- 
nis, and United States v. West Virginia, and fails to observe, as did the 
dissenting judge, that the Nashville case, involving an assertion of im- 
munity from the demands of the Tax Collector, presented a direct au- 
thority for the Haworth case.* In the Haworth case the company asserted 
immunity and privilege from the unfounded claims of the insured. Again, 
the Circuit Court of Appeals, like Judge Otis, were worried by the appar- 
ent novelty of a party charged, the obligor, instituting an action against 
the claimant, the obligee, for a declaration of the invalidity of the claim 
and of release from the cloud thereby created. It is unfortunate that the 
court apparently had no time to examine the history of this form of pro- 
ceeding or to appreciate its English and American antecedents, otherwise 
they could hardly have reached so intolerable and unsustainable a con- 
clusion, which for want of historical background, had to be clothed in the 
strange suggestion that the issue presented no “actual controversy.”’ As 
Federal District Judge Sibley remarked in a recent case almost identical 
with the facts of the Haworth case, the “remedy by declaratory judgment 
seems to be of ideal application to such a case.’’*’ Circuit Judge Wood- 


rough went beyond the necessary conditions of justiciability, which does 
not demand proof of threats or imminent injury, when he described the 
issue in the Haworth case as follows: 


But there is a present, clearly-defined claim of right on both sides. The threat to 
the company’s right is imminent in the controlling sense that it is practically certain 
to materialize in action; being deferred in point of time merely, to the detriment and 
increased vexation of the company. The insured demands present payment of certain 
sums and makes present demand that certain insurance be maintained. There is an 
alleged determination to hold the company to certain obligations, indistinguishable 


% Td., 84 F. (2d) 695 (C.C.A. 8th 1936). 


% See note 20 supra. See also Gully v. Interstate Natural Gas Company, 82 F. (2d) 145 
(C.C.A. 5th 1936) cert. denied, 80 L. ed. 967 (1936), in which the company claimed and secured 
a declaration of exemption under statute from allegedly unfounded claims of the Mississippi 
state collector of taxes. Judge Hutcheson for the Circuit Court of Appeals praises the efficacy 
of the declaratory judgment in such cases and criticizes the opinion of Judge Otis in Columbian 


National Life Insurance Company v. Foulke, 13 F. Supp. 350 (Mo. 1936), presently to be dis- 
cussed. 


*7 Travelers Ins. Co. v. Helmer, 15 F. Supp. 355, 356 (Ga. 1936). See also New York Life 
Ins. Co. v. London, 15 F. Supp. 586 (Mass. 1936), decided by Judge Brewster, part of the rea- 
soning of which, to the effect that immunity from liability is not a “right” or “other legal rela- 
tion,” will be criticized hereafter. See p. 19 infra. 
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from the alleged determination of the taxing officers in Tennessee to hold the railway 
company as set forth in the Wallace case.* 


It is indeed a common form of action for a plaintiff to claim relief from 
unfounded claims made upon him. Actions have been sustained for a decla- 
ration that the plaintiff company was under no duty to defend the insured 
in a particular case, because the liability asserted by third persons against 
the insured fell outside the terms of the policy,” because the policy had 
been cancelled,?° or because the insured by violating the terms of the 
policy had relieved the insurer of liability thereunder." It would have 
been anomalous to suggest that in these cases there was “‘no actual con- 
troversy.” While to some judges, as at first to the English Court of Appeal 
in the case of Guaranty Trust Company v. Hannay,* this form of action 
may seem novel on the theory that the traditional “cause of action” is in 
the defendant, more alert judges have come to realize that there is a legal 
interest in the repudiation and rejection of an unfounded claim and that 
declaratory relief is the appropriate remedy therefor. The history of this 
procedure, which has an ancient lineage, will presently be considered. 

The majority of the Circuit Court of Appeals in the Haworth case seem 
not to appreciate that a persistently unfounded claim prejudices the party 
charged and that an allegation of irreparable injury is not essential to in- 
voke judicial protection. The court says: 

It is not shown that the business of the plaintiff is prejudicially affected in any way 
by the alleged acts of the defendants. The alleged irreparable injuries to the plaintiff ‘ 

28 Aetna Life Ins. Co. v. Haworth, 84 F. (2d) 695, 700 (C.C.A. 8th 1936). Even Judge Otis, 
who erroneously seems to believe that freedom from duty (i.e., privilege) or absence of liability, 
as he calls it, is not a “legal relation,” concedes that “In the light of this precedent [the Wallace 
case] it cannot be said that a proceeding for a declaration that an insurance company is not 
liable on an insurance contract to the beneficiary under the contract after the death of the in- 
sured, during the life of the contract, is not a ‘case’ or ‘controversy.’ ”” Columbian Life Ins. 
Co. v. Foulke, 13 F. Supp. 350, 352 (Mo. 1936). Judge Otis’ professed discovery that “an 
immunity from unfounded claims or suits by individuals is quite distinguishable from an im- 
munity or right to be free from the unlawful tax claims by a state,” as in the Nashville case, on 
the ground that the latter immunity was conferred by the Fourteenth Amendment (id. at 
353, note) indicates the judge’s dilemma. The legal relation of privilege and immunity from 
unfounded demands is identical in both cases. Whether the common law or the Constitution 
safeguards the privilege is immaterial to the issue. 

* Utica Mutual Ins. Co. v. Glennie, 132 Misc. 899, 230 N.Y.S. 673 (1928) (no duty to de- 
fend because president of insured company not an “employee”). Borchard, op. cit. supra 
note 4, at 494. 

3° American Motorists’ Ins. Co. v. Central Garage, 86 N.H. 362, 169 Atl. 121 (1933). Cf. 
Fidelity & Casualty Co. v. American Surety Co., 313 Pa. 145, 169 Atl. 226 (1933) (debtor 
sought declaration of limitation of its liability). Borchard, of. cit. supra note 4, at 496-97. 

3 Ohio Casualty Ins. Co. v. Plummer, 13 F. Supp. 169 (Texas 1935); Commercial Cas. Co. 
v. Humphrey, 13 F. Supp. 174 (Texas 1935). 

32 [1915] 2 K.B. 536. 
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enumerated in the petition, when examined, are found wanting in the essential consti- 
tutional ingredients of a controversy. 

But unjust claims, especially when continued for a period of years, do 
prejudicially affect the party charged and place him in a position to cite 
into court the party claimant, require him to prove his claims, or to re- 
main silent thereafter. No one needs to submit indefinitely to unfounded 
claims of financial liability—a form of slander of title—and await the 
pleasure of the claimant in starting suit. British and most American 
courts have realized that there is a legal interest in warding off such claims 
and having them declared invalid, for they necessarily harass the party 
charged, even if they do not, as in the Haworth case, cause him to change 
his position by setting up reserves for an allegedly live policy which, were 
it lapsed, would be unnecessary. As for the “essential constitutional in- 
gredients of a controversy,” these are mere words serving no other appar- 
ent purpose than to confuse the issue by a non sequitur. As to the irrep- 
arable injuries, which the plaintiffi’s petition did mot allege, it suffices to 
quote from the opinion of the United States Supreme Court in the Wallace 
case: 


As the prayer for relief by injunction is not a necessary prerequisite to the exercise 
of judicial power, allegations of threatened irreparable injury which are material only 
if an injunction is asked, may likewise be dispensed with if, in other respects, the con- 
troversy presented is, as in this case, real and substantial. 


The Haworth opinion reiterates in various ways the court’s belief that 
imminence of physical invasion of rights or irreparable injury is a condi- 
tion of justiciability. The fact that the plaintiff must set up reserves to 
meet the continuing liability, if it exists, is dismissed from consideration 
on the ground that this duty is the result of the defendant’s “acts” and 
that the plaintiff is “not thereby deprived of any property right” because 
the funds continue to be the plaintiff's property. This situation was 
wrongly claimed to be analogous to New Jersey’s position in New Jersey 
v. Sargent, asserting that New Jersey will be deprived of revenue by fed- 
eral leasing of the state’s submerged lands. But whereas in the Sargent 
case no acts had been undertaken by the federal authorities to vindicate 
their rights under the Water Power Act, in the Haworth case the claimant 
had made harassing demands over a period of years. The court finally 
invokes the suggestion from the Sargent and West Virginia cases that in 
some unknown way the Haworth case involved “vague and indefinite 
questions,” a last line of defense which is squarely contrary to fact. It 


33 Aetna Life Ins. Co. v. Haworth, 84 F. (2d) 695, 698 (C.C.A. 8th 1936). 
34 Nashville Ry. Co. v. Wallace, 288 U.S. 249, 264 (1933). 
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may not unfairly be said that the opinion, to use Justice Holmes’ lan- 
guage, approximates closely a “farrago of irrational irregularities through- 
out.”’3s 

That irreparability of the injury or imminence of the invasion or threat 
is not a necessary condition of justiciability is clear not only from the 
Nashville case, but from a long line of federal authority, of which Chicago 
and Grand Trunk Railway Company v. Wellman* is a prominent example. 
There it was held that justiciability depends upon an “actual antagonistic 
assertion of rights by one individual against another.” In many actions, 
such as actions for partition, to declare a marriage void, to quiet title or 
remove a cloud, interpleader by a stakeholder, there is as a rule no in- 
vasion or threat or delict of any kind. The occasion of the state’s judicial 
intervention is not an actual physical infringement of the plaintiff’s rights 
but the denial or dispute of his rights, placing him in danger or jeopardy 
and causing him detriment or prejudice. That was certainly true in the 
Haworth case, where the long-continued claims of the insured necessarily 
harassed the insurer, who had the right legally to establish the fact that 
the liability or duty asserted by Haworth was in fact an immunity and 
privilege. It is hard to conceive an issue more clearly cut. 

That it is the antagonistic assertion and denial of rights, and not the 
irreparability of the injury which creates the “actual controversy” is 
apparent from other recent federal cases. Thus, in Black v. Little,37 while 
the court refused to issue an injunction against the enforcement of the 
N.R.A. codes because the plaintiff had not shown irreparable injury, it 
nevertheless granted a declaratory judgment that the National Industrial 
Recovery Act was unconstitutional as to the plaintiff, the court conclud- 
ing that a controversy existed inter partes, involving present rights and 
duties. Referring to the Nashville case as controlling, Judge Tuttle re- 
marked: 


Here, as there, it fairly appears from the allegations of the bill . . . . that the plain- 
tiffs are denying, while the defendants are asserting, the constitutionality, as applied 
to the plaintiffs, of the provisions of the Agricultural Adjustment Act... . ; that 
certain of the defendants have demanded compliance by the plaintiffs with such statu- 
tory provisions; that the defendants intend, in due course, to enforce such provisions 
against the plaintiffs, to their injury; and that the defendant district attorney is 
charged by law with the power and duty to institute against plaintiffs appropriate 
proceedings, both criminal and civil, to execute this law It follows that the alle- 
gations of the bill of complaint . . . . present an actual controversy within the mean- 
ing of the Federal Declaratory Judgment Act, notwithstanding the fact that, in the 


3s Gast Realty Co. v. Schneider Granite Co. 240 U.S. 55, 59 (1916). 
3 143 U.S. 339 (1892). 378 F. Supp. 867 (Mich. 1934). 
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language of the Act, ‘further relief’ cannot be granted. The actual controversy al- 
leged by the bill is, in substance and effect, that the defendants are claiming that the 
A. A. A. applies to the plaintiffs .. . . ; that the defendants claim that the plaintiffs 
must comply with this law and conduct their business in accordance therewith; and 
that the defendants have taken the initial steps to demand and insist,that the plain- 
tiffs comply with said law, on the theory and under the claim that the law, as properly 
interpreted, applies to the plaintiffs and to their said business, while on the other hand, 
the plaintiffs claim that their business, as it has been conducted, is being conducted, 
and will hereafter be conducted, is entirely intrastate business, and that... . if this 
law be interpreted as applying to such business, the law is unconstitutional. The very 
fact that the defendants contest this suit praying for such a declaration of invalidity indi- 
cates that the defendants take issue with this claim of the plaintiffs, and evidently intend 
to raise either an issue of fact as to the character of the business conducted by the 
plaintiffs or an issue of law as to the interpretation of the statute with respect to its 
applicability to said business.* 

So, in Chase National Bank v. Pan American Petroleum Company,» the 
court construed a statute relating to foreclosures on a dispute between 
the parties as to the validity of a sale under court order, before either 
party had proceeded to destroy the status quo by acting on its own inter- 
pretation of its rights. In McAdoo v. Southern Pacific Company” the issue 
between the parties involved the construction of the gold clause and the 
currency in which plaintiff’s bond was payable. The issue clearly pre- 
sented a justiciable controversy, but the petition was dismissed because 
less than $3,000 was involved.“ In Penn Bros. v. Glenn* a declaratory 
action was sustained against the collector of internal revenue, in which 
plaintiff contested the legality of the Kerr-Smith Tobacco Act and the 
taxes to be collected under it, notwithstanding the objection of the Gov- 
ernment that the only method of challenging the constitutionality of the 
tax and the act under which it was collected, was to pay the tax first and 
then sue for its refund. 

It thus seems clear that an allegation of irreparable injury is not a con- 
dition of a contested issue susceptible of decision by declaratory judgment. 
It is the conflicting claims of right and the real and substantial nature of 
the issue which constitute the “actual controversy” within the meaning 
of the federal Declaratory Judgment Act. 

38 Jd. at 870 (italics added). Cf. the language of Sanford, J., in Liberty Warehouse v. Gran- 
nis, 273 U.S. 70 (1927), dealing with an almost identical situation. 

39.9 F. Supp. 394 (Cal. 1934). 

4 10 F. Supp. 953 (Cal. 1935); 82 F. (2d) 121 (C.C.A. oth 1936). 

# See also Feist v. Société Intercommunale Belge, [1934] A.C. 161, action for a declaratory 
judgment on mere controverted claims of right as to the currency intended by the term pounds 
sterling payable in gold. 

# 10 F. Supp. 483 (Ky. 1935). 
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Just as the action of the insured against the company for a declaration 
that the policies were in force and that the company was under a con- 
tinuing liability thereunder would obviously have presented a justiciable 
“controversy,” so the suit by the company that the policies are no longer 
in force, as claimed, and that the company is relieved of liability by reason 
of non-payment of premiums, is equally justiciable. Thus, in Fidelity 
National Bank & Trust Company v. Swope, the Supreme Court sustained 
the justiciability of a previous suit brought under statutory authority by 
the City of Kansas City against interested property owners to determine 
the validity of an ordinance authorizing certain public works and of pro- 
posed liens on lands benefited, exactly as if the taxpayers or property 
owners had sought to enjoin the assessment or the liens on the ground that 
they and the authorizing ordinance were invalid. As was said by Justice 
Stone for the Supreme Court: 

That the issues thus raised and judicially determined would constitute a case or 
controversy if raised and determined in a suit brought by the taxpayer to enjoin 
further proceedings under the ordinance could not fairly be questioned 
cannot be deemed any the less so because through a modified procedure the parties 


are reversed and the same issues are raised and finally determined at the behest of the 
city.“ 


Il. OBLIGOR V. OBLIGEE 


Recent actions similar to that involved in the Haworth case have been 
dismissed by lower federal courts, not on the ground that they did not 
present a “‘case’”’ or “controversy,” but that they involved no “rights” of 
the plaintiff, within the supposed terms of the federal Declaratory Judg- 
ment Act, and, it was assumed, no “other legal relations.’ Again this 
error appears to have emanated from Judge Otis in the Missouri District, 
who decided the Haworth case below. In Columbian National Life Insur- 
ance Company v. Foulke,*S Foulke, the insured, died while an accident 
policy was in force; his widow asserted that the death was accidental and 
made claim for the insurance under the policy. The insurance company 
denied liability, on the ground that the death was not accidental. As the 
widow failed to sue, however, the company itself initiated an action for a 
declaratory judgment that it was not liable under the policy, because 
death was not accidental. Judge Otis evidently did not like the proceed- 
ing, and then undertook to find the justifying grounds. While admitting, 
in unexplained contrast with his conclusion in the Haworth case, that the 
issue presented a “case” or “controversy” within the ruling of the Nash- 
ville case, he nevertheless concluded that it involved no “rights” or “other 


4 274 U.S. 123 (1927). 44 Id. at 131. 4 13 F. Supp. 350 (Mo. 1936). 
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legal relations” within the meaning of the Declaratory Judgment Act. 
Reminiscent of the somewhat hysterical conclusion of the Michigan 
Supreme Court in the Amway case,” the learned judge considered such a 
proceeding “an amazing, a startling evolution of procedure” and doubted 
that the federal act could be considered to authorize “any person against 
whom a claim under any contract is asserted [to] sue him who asserts the 
claim and obtain a declaratory judgment that there is no [or that there is] 
liability on the contract.” 

But the court was wrong, it is submitted. As will presently be shown, 
our law is familiar with innumerable instances where the obligor, a party 
charged with liability, or an alleged debtor upon whom an improper claim 
is made, sues the creditor or obligee for a judgment declaring that the 
claim is unfounded and that the plaintiff is free from the liability asserted 
or liable to a limited extent only. There are literally hundreds of such 
cases in Anglo-American law and it can only be assumed that they were 
not adequately presented in argument. To reach his conclusion that privi- 
lege or immunity from the claims of another was not a “legal relation” 
under Section One of the federal act, Judge Otis drew the inference that 
the term covered 

.... the relation of master and servant, creditor and debtor, husband and wife, 
citizen and state, lessor and lessee, bailor and bailee, owner and thing owned 


But the liability of one to another, as on contract, in tort, as liability to the State for a 
crime, are these liabilities legal relations? I think they are not.” 


Again, it is submitted, the learned judge was in error. While the ex- 
amples given may involve legal relations, the term was intended by the 
draftsmen of the act, as also explained by the Senate Judiciary Committee 
in its report,** and in dozens of cases some of which will be enumerated, 
to authorize the federal courts to declare in “actual controversies,” the 
“existence or non-existence of any right, duty, power, liability, privilege, 
disability, or immunity or of any fact upon which such legal relations 
depend, or of a status.” When Judge Otis remarks, “it also seems clear 
to me that Congress did not intend to include ‘liabilities’ with the word 
‘rights,’ except to the extent that a declaration of a given ‘right’ in one 
might involve denial of a corresponding right in some other and to that 
extent the absence of liability to that other,” he advances a ground for a 
conclusion the very antithesis of that which he reached. The judge was 

# Anway v. Grand Rapids Ry. Co., 211 Mich. 592, 179 N.W. 350 (1920). 

47 Columbian Nat’! L. Ins. Co. v. Foulke, 13 F. Supp. 350, 352 (Mo. 1936). 


48 See also hearings on H.R. 5623, April 27, 1928, p. 43. See the note accompanying Rule 67 
of the proposed federal rules for Civil Procedure, Preliminary Draft, p. 116, designed to carry 
into effect the federal Declaratory Judgment Act. 
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evidently unfamiliar with the Hohfeldian analysis of jural relations. All 
that the insurance company wanted—and either party could have re- 
quested a jury under the federal act—was a declaration that the company 
was under no duty (“liability””) to pay the widow on the policy because 
the risk was not covered by its terms. The company’s “absence of lia- 
bility” was the absence of “right” on the part of the widow. That could 
have been declared as easily when the company initiated the action as 
when she did, and unless there was some special hardship in pressing her 
to trial at the time there was no solid reason why the petition should have 
been dismissed on demurrer.” 

But a court often helps to decide other cases than the one before it. 
In a case closely resembling the facts of the Haworth case, Judge Brewster 
of the Massachusetts Federal District Court was led or misled to espouse 
the Otis view of the meaning of the term “legal relations” and to exclude 
from its purview a claim of no-duty or privilege (“absence of liability’’),5° 
although the court ultimately refused to dismiss the petition on the 
ground that the controversy really involved the extent of the defendant’s 
disabilities upon which turned the “right” of the plaintiff to demand the 
payment of premiums; that if the premiums remained unpaid without 
adequate cause, the policy lapsed, and the “relation” of insurer and in- 
sured no longer existed. In Judge Brewster’s case the insured was stricken 
with arthritis and claimed total and permanent disability, the right to 
disability benefits and release from further payment of premiums. After 
the company had paid disability benefits for two years, it asserted that 
he had recovered from his illness, that the disability was no longer total 
or permanent. The insured denied such recovery and actually began suit 
in the state courts which, when the company removed to the federal 
court, was discontinued. Then the company began the present action for 
a declaratory judgment that the defendant was not totally disabled, that 


49 Judge Otis winds up his unfortunate conclusions by the statement: “I have searched the 
digests, the encyclopedias and the textbooks discussing the subject of declaratory judgments 
and I have found no American precedent supporting the theory of the petition here. Counsel 
has cited none. The explanation is not difficult.” One wonders where the judge could have 
looked. A cursory examination of 3 Freeman, Judgments, c. 25 (sth ed. 1925), especially 
§ 2790, 12 A.L.R. 52 (1921), 19 A.L.R. 1124 (1922), 50 A.L.R. 42 (1927), 68 A.L.R. 110 (1930), 
87 A.L.R. 1205 (1933), 101 A.L.R. 689 (1936), 103 A.L.R. 1094 (1936), would have shown the 
scope of material available. 

The cases cited and quoted in Borchard, Declaratory Judgments, op. cit. supra note 4, 
at 17 ff., 74 ff., 334 ff., would have disclosed to the judge that his assumptions and arguments 
were wholly destitute of foundation. The court in Gully v. Interstate Natural Gas Co., supra 
note 22, 82 F. (2d) 145 (C.C.A. sth 1936), cert. denied, 80 L. ed. 967 (1936), criticizes the 
opinion of Judge Otis in the Foulke case. 


s° N.Y. Life Ins. Co. v. London, 15 F. Supp. 586 (Mass. 1936). 
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the company was under no duty to pay further disability benefits and that 
the policies had lapsed for non-payment of premiums. Judge Brewster’s 
conclusions on the meaning of the term “legal relations” are as question- 
able as those of Judge Otis and fail equally to take into account the history 
of that term, which by virtue of the work of commentators relieved the 
court from the necessity of speculation. And while it is true that in Hoh- 
feldian analysis an immunity is not a right, when Justice Stone used the 
term “rights” in the Nashville case, which involved an immunity from 
taxation, he was using the term in its broad sense of including all legal 
relations, as did the jurist Holland. Judge Brewster’s confusion, therefore, 
is partly the result of a play on the words “right” and “rights”; but the 
draftsmen of the federal act added “and other legal relations” to the word 
“rights” to avoid the possibility that the broad word “rights” standing 
alone might be used in its narrow sense and thus be deemed to exclude 
privileges, powers, immunities, liabilities, disabilities. 

What actually troubled the courts, in the Haworth, Foulke, and London 
cases, it is believed, was the supposed novelty of a party charged or 
obligor or debtor initiating an action for a judgment that he is not liable as 
claimed. In that sense, they found themselves in the same position as the 
English Court of Appeal in 1915 in the case of Guaranty Trust Company v. 
Hannay,” where the Guaranty Trust sued Hannay for a declaration that 
it was under no duty to pay back to Hannay certain money which Hannay 
had paid over under the mistaken assumption that certain bills of lading 
were genuine, whereas they later proved to have been forged. The Ameri- 
can courts in the three cases mentioned manifested their uneasiness by 
giving an unsustainable construction to the terms “cases” or “contro- 
versies”’ or “legal relations.”” The English judges, in a decision which has 
become a landmark, granted the judgment requested by a majority of 
two to one, but rang the changes on the term “cause of action” which 
they seemed to feel was a rather rigid term, suggesting that the “legal 
cause of action” in the “proper sense” vested in Hannay and not in the 
Guaranty Trust Company. This possibly led the Pennsylvania Supreme 
Court to the unsound conclusion that a “cause of action . . . . is not essen- 
tial to the assumption of jurisdiction in this form of procedure.”’53 We 
again have a play on words. The truth is that in Guaranty Trust Company 
v. Hannay both parties had a “cause of action” or “legal interest” in a 


st The federal act preserves the right to a jury trial, which defendants Haworth, Foulke’s 
widow, and London could have demanded. 


8 [1915] 2 K.B. 536. 
583 Kariher’s Petition, 284 Pa. 455, 463, 131 Atl. 265, 268 (1925). 
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decision and either could have commenced the suit. It is quite immaterial 
whether the action is initiated by the creditor for the amount of the claim 
or by the debtor for a judgment that the creditor has no valid claim. The 
defeat and rejection of an unfounded claim which disturbs or renders 
insecure a person’s rights, whether of status or property, is as much an 
interest capable of and in need of judicial protection as the assertion of 
the claim itself. This is sometimes called a “negative’’ declaration, or a 
declaration “negative in form,” as the Uniform Declaratory Judgment 
Act provides. Such an action finds its source in the remedium ex lege 
diffamari of the Middle Ages, by which the person who challenges or 
threatens the security of the plaintiff is cited to come into court and prove 
his claim, or thereafter remain silent.54 While thoroughly established on 
the continent of Europe, this type of action received its modern imprima- 
tur in the Guaranty Trust case in England, where it has since been sus- 
tained on many occasions. It was definitely incorporated in the American 
statutes by the use of the term “rights and other legal relations” which 
includes the plaintiffi’s no-duty (privilege), no liability (immunity), no 
disability (power) and all the other Hohfeldian correlatives and opposites. 
By recognizing in the plaintiff an absence of duty or liability, the court 
is implicitly deciding that the plaintiff has a right to be free or an im- 
munity from the defendant’s claims, and by that very fact recognizes the 
plaintiff’s interest in, need for, and right to judicial relief. Nothing could 
more clearly demonstrate therefore that he necessarily had a cause for 
action and therefore a “right of action.’”” Narrow and mechanistic defini- 
tions of that term should not be permitted to confuse the courts and 
restrict the judicial protection which valid legal interests should receive. 
The unfounded claim may or may not indicate a traditional “wrong”’ 
committed or threatened. It does, however, disclose a factual situation 
which throws a cloud on the plaintiff’s rights, a cloud which jeopardizes 
or prejudicially affects his peace of mind, his freedom, his pecuniary inter- 
ests. This is a tangible interest which the law protects against impair- 
ment, and by protecting it promotes social peace. 

Thus, in a petition asserting immunity against the government, the 
plaintiff successfully claimed a judgment that he was under no duty to 
answer an official questionnaire for taxation purposes on the ground that 
it was invalid.’ In a commercial case the plaintiffs obtained a judgment 


54 Borchard, Declaratory Judgments, op. cit. supra note 4, at 205 ff. 


5s Dyson v. Att’y Gen’l, [1911] 1 K.B. 410, [1912] 1 Ch. 158. Cf. Holland v. Administrator 
of German Property, 155 L.T.R. 341 (Ch.D. 1936) (defendant official’s claim upon plaintiff 
trustees declared unfounded and invalid). 
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that they were relieved from the further performance of certain obligations 
under a contract, as claimed by the defendant.” In a case involving 
domestic relations,’’ the plaintiff sought a judgment declaring that her 
husband had not been validly divorced in Mexico, and that she was there- 
fore still his wife. In a case involving the construction of a lease,** the 
plaintiff lessor successfully asserted that he was under no duty to erect a 
three-story building to replace a burned building, as defendant lessee 
demanded, but was privileged under the lease to erect a two-story building 
as he offered. In a case involving the governmental regulation of busi- 
ness, plaintiff obtained a declaration that he was not subject to a heavy 
license fee because the statute which imposed this obligation on one 
county only was unconstitutional. In a case involving the construction 
of a contract and the effect of war upon its obligation, the plaintiffs suc- 
cessfully obtained a declaration that they were no longer bound to observe 
certain long-term contracts to deliver iron ore to the defendants in the 
future on the ground that the war had terminated the contract.” In a 
suit by the borrower against the lender of a bank loan,” the plaintiffs 
sought a declaration that they were under no duty to repay defendant 
creditor certain loans in British pounds, as claimed, but were privileged 
to repay the debt in Russian roubles, and were thereupon entitled to re- 
cover certain pledged securities. In a suit by administrative officers 


charged with the destruction of “temporary” buildings, claimed by the 


s6 Société Maritime v. Venus Shipping Co., 9 Com. Cas. 289 (1904). In this case the plain- 
tiffs had undertaken by contract to load ore on steamers to be furnished by one L, the alleged 
assignor of the defendants, for five years. The plaintiffs claimed that there was no valid assign- 
ment to the defendants, that L was not the defendants’ agent, and that there was no novation. 
As the original contract had over a year still to run, and as plaintiffs did not wish to break it 
and subject themselves to an action for damages, they availed themselves of the valuable privi- 
lege of seeking from the court a declaration that the contract was no longer binding on them. 
In making the declaration sought, Channell, J., remarked: “Showing the necessity of a decision 
upon it, I think they are entitled to a declaration as to whether or not the contract is binding 
upon them. They are not bound at their peril to refuse to perform it and then to be liable to 
heavy damages for not performing it for the space of the next year and a half. If they are 
wrong, they would be liable for damages down to the time of the judgment of the court while 
they are refusing to perform; but upon the court saying that they were bound, they would then 
say: ‘We will now go on with it for the remainder of the time.’ I think that is a sufficient 
reason [for making the declaration].’’ Cf. Kalman v. Shubert, 270 N.Y. 375, 1 N.E. (2d) 470 
(1936) (that certain writings claimed by defendant to constitute a contract created a cloud 
on plaintiff’s privilege and did not constitute a contract). 

57 Baumann v. Baumann, 250 N.Y. 382, 165 N.E. 819 (1929). 

% Girard Trust Co. v. Tremblay Motor Co., 291 Pa. 507, 140 Atl. 506 (1928). 

89 Erwin v. Buckner, 156 Tenn. 278, 300 S.W. 565 (1927). 

6e Ertel Bieber Co. v. Rio Tinto Co., [1918] A.C. 260. 

® Russian Bank v. British Bank, [1921] 2 A.C. 438. 
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owner to be permanent and to expose the officers to civil and criminal 
liability if they destroyed them, the officers successfully sued the owner 
for a declaration that his buildings were “temporary” and that they were 
hence privileged to tear them down.® In resisting a recent tax claim of the 
City of New York,® the plaintiff oil companies obtained a declaration that 
they were not under a duty to pay the sales tax on the entire sale price 
of their gasoline, which itself included an excise tax, but were privileged 
to pay the sales tax on the net price, i.e., after deduction of the excise tax. 
The alleged infringer of a patent has been given a judgment that he was 
not infringing the patent of the defendant as charged, a new and striking 
application of declaratory relief. 

Thus, the assertion of freedom from the unfounded claim of another is 
one of the commonest and most useful applications of the action for a 
declaratory judgment. It is employed against private and against public 
defendants, whose claims to money, services, administrative or other con- 
trol harass the plaintiff or prejudicially affect him. Debtors demanding 
relief from the unjustified claims of their alleged creditors,*s lessors and 
lessees claiming an absence of duty under the terms of the lease,“ cove- 
nantors claiming release from the terms of a restrictive covenant,*’ bene- 
ficiaries of gifts or legacies on condition, asserting release from a claim of 


® Ruislip-Northwood v. Lee, 145 L.T.R. 208 (K.B. 1931). See the remarks on the utility 
of this action by Greer, L. J., at 213-14. Cf. State v. Adelmeyer, 265 N.W. 838 (Wis. 1936) 


(that state privileged to erect certain dams and restore water levels without paying compensa- 
tion—denied on merits). 


63 Socony-Vacuum Oil Co. v. City of New York, 247 App. Div. 163, 287 N.Y.S. 288 (1936). 


6s Zenie Bros. v. Miskend, 10 F. Supp. 779 (N.Y. 1935). Cf. 45 Yale L. J. 1287 (1936). In 
New Discoveries v. Wisconsin Foundation, 13 F. Supp. 596 (Wis. 1936), the plaintiff’s, al- 
leged infringer’s, allegations were deemed hypothetical only. The court’s explanation is un- 
convincing. 

*s Cloverdale School Dist. v. Peters, 88 Cal. App. 731, 264 Pac. 273 (1928) (that defendant 
has no right to claim salary under alleged contract). Boston & M. R.R. v. Peterborough R.R., 
86 N.H. 217, 166 Atl. 275 (1933) (plaintiff not bound to pay federal income tax under terms of 
lease). Similarly, Owen v. Fletcher Bldg. Co., 99 Ind. App. 365, 189 N.E. 173 (1934). 

See other cases noted in Borchard, op. cit. supra note 4, at 335, note 97. 


 Lessor’s privilege to terminate lease and let premises to third party: Murray Motor Co. 
v. Overby, 217 Ky. 198, 289 S.W. 307 (1926); Pulsifer v. Walker, 85 N.H. 434, 159 Atl. 426 
(1932). See other cases in Borchard, op. cit. supra note 4, at 333. 

Lessee’s privilege to sublet without landlord’s consent: Marcelle, Inc. v. Marcus Co., 274 
Mass. 469, 175 N.E. 83 (1931); Borchard, op. cit. supra note 4, at 329 ff.; to demolish a build- 


ing without incurring forfeiture: Washington-Detroit Theatre Co. v. Moore, 249 Mich. 673, 
229 N.W. 618 (1930). 


*7 Hess v. Country Club Park, 213 Cal. 613, 2 P. (2d) 782 (1931). Cf. Union Trust Co. v. 
Kaplan, 247 App. Div. 588 (N.Y. 1936) (privileged to sue for interest and taxes without for- 
feiture of privilege subsequently to pursue mortgage indebtedness). 
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forfeiture for alleged non-performance of the condition,® the citizen or 
businessman claiming the privilege to conduct his life or business free 
from the restraints of governmental regulations, burdens, license, fees, 
taxes, or penalties deemed invalid,” all present issues in which the plaintiff 
seeks a judgment that he is under no duty or not liable, as claimed, or 
that he is not subject to the demands or restrictions of the defendant 
individual or authority. He has a legal interest in such a judgment from 
the moment the claim or restriction is advanced, if in fact it exposes him 
to prejudice, jeopardy, or material inconvenience. A person has a legal 
right to be free from unjust demands and claims, and to ask judicial pro- 
tection by a declaration of privilege or immunity, if defendant persists. 
If, as is well established, an insurance company may go into a court of 


6 Austen v. Collins, 54 L.T.R. 903 (Ch. 1886) (plaintiff legatee, required to take certain 
name and arms, could not obtain the arms, requests declaration of substantial compliance and 
release from forfeiture). 


6 Tirrell v. Johnston, 86 N.H. 530, 171 Atl. 641 (1934). In denying an injunction to restrain 
the attorney-general from criminally prosecuting plaintiff for violation of a tax statute, but in 
approving the substitution of a prayer for a declaratory judgment, Peaslee, C. J. remarked: 
“When the law is settled it will be obeyed. It is therefore immaterial whether the proper pro- 
ceeding is an application for a restraining order or a petition for a declaratory judgment. A 
final interpreis*ion of the law in either form of proceeding would be binding upon these 
parties.” 

The New York Appellate Division, First Dept., was, it is submitted, wrong in concluding 
in International Mutoscope Reel Co., Inc. v. Valentine, 247 App. Div. 130, 286 N.Y.S. 806, 
aff'd, 3 N.E. (2d) 453 (1936), that plaintiff’s demand for a declaration that its machines were 
not gambling devices, was ill-founded. It was the proper form of proceeding and the court in 
fact made a conclusive determination (a declaratory judgment) that the machines were gam- 
bling devices. The alleged reasons against issuance of the judgment are thus refuted by the 
decision itself. The quotation from James v. Alderton Dock Yards, 256 N.Y. 298, 305, 176 
N.E. 401, 403 (1931), which is misleading if detached from its context, is inapplicable. See the 
following cases in which a citizen threatened with criminal penalty under statute or ordinance 
challenged the validity of the legislation before he committed the forbidden act or before any 
prosecution was begun: Little v. Smith, 124 Kan. 237, 257 Pac. 959 (1927); Pathé Exchange, 
Inc. v. Cobb, 202 App. Div. 450, 195 N.Y.S. 661 (1922), aff’d. 236 N.Y. 530, 142 N.E. 274 
(1923) (that plaintiff’s “news reel” was not subject to screen censorship); Utah State Fair 
Ass’n v. Green, 68 Utah 251, 249 Pac. 1016 (1926) (plaintiffs privileged to conduct horse races 
without danger of prosecution). Eddy v. Tierney, 267 N.W. 852 (Mich. 1936) (privileged to 
erect “public garage under city ordinance’’). 

The New York Unemployment Insurance law, whose constitutionality was approved by the 
Court of Appeals, Chamberlin, Inc. v. Andrews, 159 Misc. 124, 286 N.Y.S. 242 (1936), 271 
N.Y. 1, 2 N.E. (2d) 22 (1936), is now under consideration by the United States Supreme 
Court on a mere prayer for declaratory judgment. 

So, persons warned by the Postmaster General that if they continued to conduct a prize 
contest over the radio answered by mail, they would be subject to a fraud order for conducting 
a lottery unless they bought the stamps themselves, a requirement they deem unjustified, 
have a sound case for a declaratory judgment that they are privileged to conduct their business, 
free from the requirement and exempt from the charge. 
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equity within the contestable period and seek relief from possible assertion 
of liability (alleging that the insured was in ill-health when the policy 
was issued),?° why may not the company disclaim liability for cause after 
actual assertion of liability by the insured, who in both cases fails to 
bring suit? 
IV. PREMATURITY 

Implicit in the judgment of the Circuit Court of Appeals in the Ha- 
worth case is the suggestion that the insurance company’s complaint was 
premature because the issue could await adjudication on the death of the 
insured or because the defendant’s unfounded claim constituted no threat 
of irreparable injury. It is not always easy to determine when a grievance 
is sufficiently ripe to warrant invoking judicial relief. The Supreme Court 
has not been altogether consistent. At times they have appreciated that 
the mere passage of a statute cast a sufficient cloud or prejudice upon the 
complainant to justify an action for judicial relief. So in Pennsyvlania v. 
West Virginia,” Euclid v. Ambler Realty Company,” and Carter v. Carter 
Coal Company," the mere passage of the statute imposed burdens, dangers 
and prejudice upon the plaintiff justifying an immediate resort to the 
courts in challenge of its constitutionality. Even administrative action, 
if threatened and certain to occur, such as the collector’s claim that the 
plaintiff is subject to tax and will be assessed, presents a sufficient attack 
or impairment of the plaintiff’s privilege to justify an action to enjoin the 
assessment.”4 In Pierce v. Society of Sisters,’’ a proceeding for an injunc- 
tion by the owners of a parochial school against the enforcement of a law 
requiring all children to attend public schools was not considered pre- 
mature, although the law was not to come into force for four years after 
the act was passed and nearly three years after the suit was brought. 
That the injury was not then irreparable and that there was a remedy at 
law seems apparent, so that the propriety of an injunction is more than 
doubtful. Yet this restricted vehicle of relief was abused to permit the 
court to grant what was really desired, a declaratory judgment. In Ter- 
race v. Thompson® the parties merely proposed to conclude a lease of land 
between an American and a Japanese and were deterred from actually 
concluding it by fear of criminal prosecution and forfeiture of the land 

7° Equitable Life Assur. Soc. v. Klein, 315 Pa. 156, 173 Atl. 188 (1934); N.Y. Life Ins. Co. v. 
W. Bodek Corp., 320 Pa. 347, 182 Atl. 384 (1935). 

™ 262 U.S. 553, 592 (1923). 272 U.S. 365, 386 (1926). 73 298 U.S. 238, 287 (1936). 

7 City Bank Co. v. Schnader, 291 U.S. 24, 34 (1934). 


73 268 U.S. 510, 535 (1925). Cf. Swift v. United States, 276 U.S. 311, 326 (1928). 
% 263 U.S. 197, 216 (1923). 
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under a law of the State of Washington. At that stage they undertook to 
enjoin the enforcement of the act, on the ground that although allegedly 
unconstitutional, its ostensible validity hampered their freedom in dealing 
with each other in the lease of land. Citing the seriousness of their intent 
to conclude the lease, Justice Butler for the court considered the action 
not premature, remarking “they are not obliged to take the risk of prose- 
cution, fines and imprisonment and loss of property in order to secure an 
adjudication of their rights.” Here is the classic ground for the statement 
that breach, physical attack, consummated violation, are not necessary 
to place the parties in gear or to condition justiciability, but that a mere 
antagonistic assertion and denial of right, if definitely affecting person or 
property, constitutes the essence of a “case” or “controversy” and the 
essential condition of adjudication. 

Yet in New Jersey v. Sargent and United States v. West Virginia the 
Supreme Court concluded that not enough had been done to join issue 
effectively. In the Sargent case it was suggested that some specific ad- 
ministrative action to enforce the Water Power Act was necessary as a 
condition of justiciability, a ground which seems to have been dispensed 
with in the Carter case and the Euclid case. In the West Virginia case it 
was concluded that the State of West Virginia had not taken sufficient 
steps to concretize the issue, although it would seem as if the issuance of 
the licenses by the state and the long-standing dispute between the federal 
and state governments as to the power to issue those very licenses, and the 
act of the companies in building a named dam without federal license, 
should have been deemed specific enough to take the case out of the cate- 
gory of “abstract”’ issues. 

When are the facts sufficiently developed to admit of adjudication, and 
when are they vague, contingent and uncertain so as to justify a refusal 
to decide? A person seeking a declaration of his privilege to act free from 
the restraints of the defendant, or an obligor who asks a declaration of his 
absence of duty or liability, must necessarily show that he has a practical 
interest in the determination of the question, and not merely an abstract 
curiosity. He must also show the concreteness of his interest, although 
not necessarily that he has already acted. Although in the Haworth case 
the operative facts had all occurred, the plaintiff’s willingness and readi- 
ness to perform in a certain way may justify his invoking a judicial deci- 
sion that he is privileged thus to discharge his obligation, as in the Girard 
Trust case and the Russian Commercial Bank case. Evidence that the 
parties were prepared to and desired to conclude a lease in the Terrace 
case was deemed sufficient to place them in gear to challenge a public 





JUSTICIABILITY 27 


official who under statute was authorized to prosecute them if the lease 
was actually concluded. Thus, the imminence or practical certainty of 
the act or event in issue, or the intent, capacity and power to perform, 
create justiciability, so far as the plaintiff is concerned, as clearly as the 
completed act or event, and present a fact situation easily distinguishable 
as a rule from remote, contingent and uncertain events that may never 
happen and upon which it would be improper to pass as operative facts. 
Thus, the validity of proposed acts of the plaintiff may be placed in issue, 
before risk or penalty has been incurred, provided the court is impressed 
with their seriousness and imminence. And yet in the absence of a threat 
or sanction emanating from the defendant in a position to make it effec- 
tive, we do not as a general rule advocate going quite so far as the New 
Zealand Declaratory Judgments Act of 1908, Section 3, which provides: 

Where any person desires to do any act the. . . . legality of which depends on the 

construction .... of any statute ...., such person may apply to the Supreme Court 
by originating summons... . for a declaratory order determining any question as to 
the construction . . . . of such statute.” 
This is practically an order to show cause against a defendant who may 
have made as yet no adverse claim. But the adverse claim having been 
made there seems no reason to withhold adjudication at the initiative of a 
person who asserts privilege or immunity. 

So the defendant’s acts must be sufficiently definite to constitute a 
genuine threat or prejudice to the plaintiff’s peace of mind or interests. 
An unfounded claim of right to receive money from the plaintiff is clearly 
such a prejudice, justifying relief. As already observed, the mere enact- 
ment of a statute embodying burdens on the plaintiff may carry such 
prejudice, although prior to its enactment a complaint would obviously 
be premature.”* The same is true when administrative action is the source 
of prejudice.”? But mere plans or preparation for administrative action, 
if ripe enough, may be sufficient to warrant a justiciable fear and jeop- 
ardy.® 

As already observed, the mere threat of a criminal penalty attached by 
law to the performance of an act affords those affected a necessary legal 


17 See Smith v. Kairanga County, [1917] N.Z. 567. Australian Mut. Prov. Soc. v. Att’y 
Gen’l, [1916] N.Z. 179; cf. Bank Savings Life Ins. Co. v. Baker, 120 Kan. 756, 244 Pac. 862 
(1926) (privileged to forfeit policies under statute). 

78 City and County of Denver v. Denver Land Co., 85 Colo. 198, 274 Pac. 743 (1929). 

79 Roesin v. Att’y Gen’l, 34 T.L.R. 417 (C.A. 1918) (before he was called to military service, 
plaintiff claimed that he was not a Russian, hence exempt). 


8 Colorado Coal Co. v. Walter, 75 Colo. 489, 226 Pac. 864 (1924) (defendant started 
plans to take in eminent domain water which plaintiff claimed the right to use). 
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interest in a judgment raising the issue of validity, immunity or status. 
If the plaintiff’s interest is immediate, such a suit can not be regarded as 
premature.** Contests between city and state officials as to their respec- 
tive powers and duties are justiciable, provided they are adverse and the 
defendant is in a position to make his hostility effective and limit the 
plaintiff’s freedom of action or security. In these cases the proceedings 
are in effect orders to show cause why plaintiff is not privileged, free from 
any restraints of the defendant.” 

In many private law cases, a mere denial of the plaintiff’s right by a 
qualified person creates a legal interest in judicial relief.* Thus, in the 
patent cases recently decided,** the mere charge by the defendant pat- 
entee made to the plaintiff, or to customers, licensees or others affected, 
stating that the plaintiff’s manufactured article infringed the defendant’s 
patent gives the plaintiff a legal interest in an adjudication; without such 
threat or adverse claim, however, the plaintiff would not be in a position 
to invoke judicial relief merely because of his fear that he might be in- 
fringing another’s patent. Yet covenantors who find their restraint in a 
covenant or those affected by a document or other cloud have a sufficient 
interest by that fact alone to institute an action for a declaration that 
change of circumstances has released them from the restriction. The de- 
fendant’s mere assertion that a contract is at an end, without other 


repudiation, warrants the plaintiff in invoking a judgment that it is still 
in force.*S Per contra, Haworth’s claim that he was disabled, entitled to 
disability benefits and that the policies were in force without further pay- 
ment of premiums justified the company in seeking a declaration that he 
was not disabled, and that the policies had lapsed for non-payment of 


8 Cf. the Terrace and Carter cases, supra. Cf. State ex rel. Hopkins v. Grove, 109 Kan. 
619, 201 Pac. 82 (1921), and comment in Borchard, op. cit. supra note 4, at 47-48. 


8 See the correspondence in the New York Law Journal arising out of the case of Johnson, 
Justice of the City Court v. Flynn, Secretary of State, issues of July 21, 1936, July 27, 1936, and 
August 11, 1936, referring to Wingate, Surrogate, v. Flynn, 139 Misc. 779, 233 App. Div. 785, 
256 N. Y. 690 (1931); Board of Education v. Van Zandt, 119 Misc. 124, 204 App. Div. 856 
(1922). 


8s Sharon v. Tucker, 144 U.S. 533 (1892) (adverse possessor v. holder of record title). 
State ex rel. Enright v. Kansas City, 110 Kan. 603, 204 Pac. 690 (1922); Jenkins v. Price, 
[1907] 2 Ch. 229. Kariher’s Petition, 284 Pa. 455, 131 Atl. 265 (1925) (defendant prospective 
lessee’s unfounded claim that plaintiff prospective lessor had only a life estate justified action 
for declaration that plaintiff’s title was a fee). 


4 See note 64 supra. 
§s Harrison v. Walker, [1919] 2 K.B. 453; Spettabile Consorzio v. Northcumberland Ship 


Co., 121 L.T.R. 628 (C.A. 1919); Pacific States Corp. v. Pan-American Bank of California, 
213 Cal. 58, 1 P. (2d) 4 (1931). 
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premiums. The mere claim of right adverse to that of the plaintiff* or 
even, under circumstances, the refusal to recognize the plaintiff’s rights*’ 
may be sufficient to warrant judicial relief, establishing the plaintiff’s 
right and privilege free from the adverse claims of the defendant. 

The great public and private disturbance arising out of the inability to 
obtain prompt adjudications on contested rights and the narrowness of 
view which has encumbered the terms “cause of action,” “‘cases’” and 
“controversies” with hampering restrictions have necessarily led to public 
movements seeking to impose on the highest courts, in the matter of legis- 
lation, the duty to render advisory opinions on constitutionality.* There 
are many objections to the assignment of such a function to the courts, 
especially to the United States Supreme Court. One way to avert the 
imposition of such an obligation would be to give a reasonable scope to 
the action for declaratory relief, along the lines developed in England and 
the British dominions and in most of our states, so as to take advantage 
of its prophylactic functions in adjudicating disputes at their inception 
and prevent the accumulation of injury and destruction which accom- 
plished law-breaking and necessarily irreparable breach of obligations 
carry in their wake. Breadth of view has usually distinguished the United 
States Supreme Court. At no time in our history has it been more neces- 
sary than now. 

% Woodward v. Fox West Coast Theaters, 36 Ariz. 251, 255, 284 Pac. 350, 351 (1930) 
(plaintiff sues to establish validity of lease, denied by defendants). 

87 Lane Mortgage Co. v. Crenshaw, 93 Cal. App. 411, 433, 269 Pac. 672, 681 (1928). 


88 See the article, Declaratory Judgments and Advisory Opinions, 19 Am. Jud. Soc. J. 
181-84 (1936). 





WILLISTON ON CONTRACTS 


Matco.tm P. SHarp* 


HE NEW edition of Williston on Contracts, the Restatement 

with its annotations (now including the Illinois annotations), and 

the study of the seal and consideration recently published by 

the New York Law Revision Commission are three indications of the 

stage which the comprehensive and critical study of contracts has reached. 

One need only mention the work of Llewellyn, Patterson, Corbin, 

Gardner, Page, Whittier, and Havighurst, among others, to be reminded 
of the talent and industry which are at work in this field. 

The new edition follows the old closely. There are interesting new 
observations on the Restatement and such new uniform laws as the 
Written Obligations Act and the Joint Obligations Act. The collection of 
authorities is of course brought down to date, and references to law re- 
views added. Professor Rheinstein has furnished valuable new contribu- 
tions on the continental European law. The general theory of the work 
is, however, as is natural, similar to the theory of the first edition; and 
elements of this theory are the subject of the present observations. 

It would be impertinent for a student of Mr. Williston, in the position 
of the writer, to praise his work. As one of a limited number of American 
classics, it is of course superior to ordinary praise. At the same time, as 
Samuel Butler has observed, the true Christian must be ready to leave 
everything for Christ’s sake, even Christ himself; and it is the mark of a 
great teacher to stimulate his students’ efforts to find new points of de- 
parture from his own teaching. Moreover, it may be useful for many of 
us to remind ourselves that the work of Mr. Williston is rich in sugges- 
tions for future work on the part of those who come after him. 

A continuous recognition that the events from offer to breach of con- 
tract constitute a kind of commercial tort would, it seems to the writer, 
help to clarify the discussion of contract problems. Deliberation (includ- 
ing assumption of risk), negligence and faultlessness, their accompanying 
conduct, and its consequent temporal harm, would thus naturally be 
compared with similar phenomena elsewhere. The practical tests of 
judicial treatment of contract problems would need to be reexamined. 
New light would be thrown on such matters as mistake, promissory 


* Associate Professor of Law, University of Chicago Law School. 
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estoppel, the disappearance of consideration, bona fide purchase, third 
party contracts, and the effect which one party’s default has on the other’s 
obligations, to mention only a few topics as a reminder of the many in 
whose treatment some sound comprehensive generalization would be use- 
ful. Something more than an observation on the historical relationship 
between case and assumpsit is intended. The suggestion is that the no- 
tion of wrong is the elementary substantive legal notion from which other 
more complicated notions are derived; and that it is frequently useful to 
remind ourselves of it in our treatment of breach of contract and its com- 
mercial consequences. 
I 

In the new edition, Mr. Williston quite naturally continues his support 
for his interpretation of the “objective” theory of contracts. No one is 
likely to deny a large measure of truth in the theory. Insistence on this 
element of truth may, however, obscure the existence of significant quali- 
fications of the theory in the decisions of the courts. 

In a portion of the first edition of his treatise, to which no correspond- 
ing portion of the revised edition has yet appeared, Mr. Williston deals 
with unilateral mistake.’ He recognizes the division of authority with 
respect to relief for unilateral mistake, and takes the view that the better 
supported and sounder doctrine denies relief. He expresses the opinion 
that relief for unilateral mistake in contract cases is inconsistent with an 
objective theory of contracts, whether the relief is given “at law” or “in 
equity.”” He observes, moreover, that the rules of law and equity are not 
likely to keep separate indefinitely and that equitable doctrines on this 
subject must be developed consistently with the ordinary rules of mutual 
assent. 

The connection between the treatment of unilateral mistake (indeed, 
of mistake generally) and the general theory of mutual assent is thus 
recognized. Inasmuch as the general theory of objective mutual assent 
is developed in the first portions of his treatise, and thus in the first por- 
tions of the revised edition, it is interesting at this time to consider Mr. 
Williston’s position on unilateral mistake.? While it seems misleading to 


*See 3 Williston, Contracts §§ 1577-79 (1st ed. 1920). And see Rest., Contracts § 503 
(1932). 

? See, for example, in the revised edition, sections 20, 21, 35, 94, 93, 139. Mr. Page has taken 
a somewhat different position from Mr. Williston’s with respect to unilateral mistake. See 
1 Page, Contracts § 256 (2d ed. 1920). Mr. Thayer has recently advocated relief for unilateral 
mistake. See Thayer, Unilateral Mistake and Unjust Enrichment as a Ground for the 
Avoidance of Legal Transactions, Harvard Legal Essays 466 (1934). A somewhat argu- 
mentative note in favor of relief for unilateral mistake appears in 59 A.L.R. 809 (1929). Mr. 
Patterson has written a classic article opposing relief for unilateral mistake, but his recent 
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give an account of mutual assent without at once indicating the sig- 
nificance of mistake, it must be remembered that the appearance of a 
“subjective” test in cases of mistake, does not require the abandonment 
of “objective” tests in deciding other questions, such as those about the 
duration of offers. Unilateral mistake is selected for observation here as a 
controversial and instructive phenomenon which seems to require a 
sigificant qualification of the objective theory. 

The English cases are suggestive. A brief examination of some of them 
may serve at once to define the problem of unilateral mistake, illustrate 
it in its various forms, and suggest a sound approach to its solution. Mis- 
take in reading or writing, and error as to the external world present com- 
parable problems when the significant mistake is on one side. Mistake 
as a defense to an action on a contract and as a basis for quasi-contractual 
relief after performance of a contract present, for present purposes, the 
same question. The distinctions must appear with the cases. 

In a recent case the evidence tended to show that an oral agreement on 
the dissolution of a partnership was followed by a written agreement 
which went beyond the oral agreement, or contrary to it, in providing for 
the payment of certain rent by one of the partners. The partner charged 
with the rent testified that he signed the written agreement without read- 
ing it with any care, or understanding what it contained. He was held 
liable for the rent. In affirming the judgment two of the three justices of 
the Court of Appeal indicated, as alternative grounds for their decision, 
the view that relief for simple impalpable unilateral mistake could not be 
given.’ It is to be observed, however, that cases of this sort involve a 
deliberate assumption of risk on the part of the person who fails to 
read or attempt to understand a writing which he signs. The responsi- 
bility of one who deliberately undertakes a risk should, it seems, be in- 
creased at a number of points in our law (for example, in the case of 
promises without consideration) and not diminished at any point. 


case book may perhaps be regarded as an indication that his present position is more doubtful. 
See Patterson, Equitable Relief for Unilateral Mistake, 28 Col. L. Rev. 859 (1928). Cf. 
2 Patterson, Cases on Contracts II, especially pp. 476-78, 483-92, 544-49; 312-20, and 570 
as to reformation. The writers recognize the conflict in the decisions, and seem perhaps in- 
creasingly inclined to favor relief; though everyone recognizes that any relief should be by 
way of rescission and not reformation. Fora brief argument in favor of a position much like 
that here advocated, see Whittier, The Restatement of Contracts and Mutual Assent, 17 Calif. 
L. Rev. 441, 442 (1929). See the writer’s Notes on Contract Problems and Comparative Law, 
3 Univ. Chi. L. Rev. 277 (1936). The first instalment of Fuller and Perdue, The Reliance Ele- 
ment in Contract Damages, 46 Yale L.J. 52 (1936), which has just appeared, indicates that 
the article as a whole will suggest comparable considerations. 


3 Blay v. Pollard, [1930] 1 K.B. 628. 
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The question raised by these comments is whether one who does not 
deliberately assume risks, but who is faultlessly or negligently mistaken, 
should be held liable for more than the expenses occasioned by his con- 
duct, including, for example, the expenses occasioned in the procuring of 
necessary supplies on a rising market. It is generally recognized that 
innocent misrepresentation on the part of the person resisting relief, or 
his conduct in taking advantage of a known or “palpable” mistake, may 
justify relief for the mistaken party. One of the English cases of mistake 
in expression is an interesting reminder, however, that what in the reports 
may appear to an acute commentator to be cases of palpable mistake, 
have sometimes been decided by courts, reluctant to determine finally the 
nice issues of fact involved, as simple cases of unilateral mistake and relief 
granted on a general theory applicable to all cases of unilateral mistake.‘ 

A decision the significance of which Mr. Williston minimized in his first 
edition, comes closer to the precise question under discussion. By a slip 
the plaintiff’s solicitors, in drafting an agreement for the compromise of 
agency accounts, included accounts which the plaintiff did not consider in 
dispute, though there was no evidence that the defendants were or should 
have been aware of the slip. In the plaintiff’s proceedings for relief from 
the compromise, relief was first denied in an opinion stressing the extent 
to which parties to a compromise must normally be regarded as taking 
risks. On appeal, however, the Court of Appeal unanimously reversed the 
decision and granted relief. The justices used various expressions in deal- 
ing with the mistake problem. The parties’ counsel, it was said, “did not 
understand or agree to the same thing,” “had different views,” “were 
not agreed.’’’ The court also made observations perhaps indicating that 
the opinions were confined to a case in which counsel are mistaken, and 
it is to this narrow point that Mr. Williston limits the effect of the decision 
in his first edition.® It is difficult to see, however, any satisfactory grounds 
for distinguishing the mistakes of business men, including commercial 
agents, from the mistakes of counsel. All that can be said is that vivid 
imagination and professional sympathy may lead a judge to appreciate 
more readily the argument for relief when a member of his own profession 
has made a mistake. 

An American case in which a lessor who had signed a lease form con- 
taining a privilege of renewal, instead of a form without the privilege 


4 Paget v. Marshall, 28 Ch.D. 255 (1884). 


5’ Hickman v. Berens, [1895] 2 Ch. 638, followed in Shepherd v. Robinson, [1919] 1 K.B. 474. 
Cf Re Walton’s Settlement, [1922] 2 Ch. 509. 


6 3 Williston, Contracts § 1578, n. 96 (1920). 
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which was also before him, partly, it seems, as the result of his lawyer’s 
mechanical slip, illustrates the propriety of relief in such a case, at least 
where there has been no change of position on the other side. The lessor 
was relieved of the new lease.’ 

In cases involving mistakes other than mistakes in reading or writing, 
relief for unilateral mistake may also be proper. Of course, if an error 
is such that it would not afford a ground for relief for mutual mistake, it 
will not afford a ground for relief where the mistake is unilateral.* On 
the other hand, one of the most interesting and puzzling of the recent 
English mistake cases indicates that relief may in some cases be proper 
on the ground of unilateral error. Here the plaintiff was induced by the 
false representations of Bodenham to enter into a contract with him 
whereby the plaintiff became the agent of a supposed automobile manu- 
facturer and agreed to purchase five hundred cars and pay £5000 as a 
deposit. At Bodenham’s request, the plaintiff first sent two checks by 
him to the defendant for a total of £5000 and then, in place thereof, sent 
the defendant directly a £5000 check marked “‘not negotiable” and pay- 
able to the defendant. The defendant thereupon cashed the £5000 check 
in satisfaction of Bodenham’s debt of this amount to the defendant, 
returned to Bodenham goods which the defendant held as security for 
Bodenham’s debt, and let him have other goods by a conditional sale. 
On the discovery of Bodenham’s fraud, the defendant subsequently re- 
gained these goods but in a deteriorated condition. On the plaintiff’s ac- 
tion for the amount of the check, as for money paid under a mistake, a 
judgment for the plaintiff was reversed unanimously by the Court of 
Appeal; but the decision of the Court of Appeal was in turn reversed and 
judgment given for the plaintiff by the House of Lords, two judges dis- 
senting. 

We are not here interested in the opinion that the defendant, because 
of its position as a payee under these circumstances, could not be a holder 
in due course. For our purpose, it is significant to observe that all the 
judges in the House of Lords appear to have agreed that the plaintiff was 
entitled to recover for money paid under mistake, somewhat as the true 
owner is entitled to recover against a finder who is not entitled to keep his 
windfall. The dissenting judges, Lord Chancellor Cave and Lord Atkin- 
son, thought that the plaintiff’s recovery should be limited to the differ- 
ence between the amount which it had paid and the amount by which the 
defendant had been prejudiced as a result of delivering the goods to 


7 Miller v. Stanich, 202 Wis. 539, 230 N.W. 47 (1930). 


§ Smith v. Hughes, L.R. 6 Q.B. 597 (1871), cited in 3 Williston, Contracts § 94, nn. 5, 13 
(ad ed. 1936). 
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Bodenham. The majority appear to have thought that the plaintiff by 
entrusting the check to Bodenham did not create an appearance on which 
the defendant could properly rely in his dealing with Bodenham; but 
they did not deny the proposition, asserted by the dissenting judges 
that if such an appearance had been created, the defendant would have 
been entitled to compensation at least to the extent of any loss suffered 
by the defendant as a result of the plaintiff’s conduct.® 

The significant mistake in this case appears to have been on the plain- 
tiff’s part although, in one sense, the defendant was indeed mistaken in 
that it was unaware of the circumstances which led the plaintiff to send 
the check. A comparable “mistake” can be found on the part of the 
person resisting relief in every case of unilateral mistake. The significant 
mistake in the present case appears to have been the plaintiff’s error about 
the position of Bodenham. Moreover, though the judges of the Court of 
Appeal though that there was no contract at any time in the case at bar, 
the House of Lords avoided deciding this question and rested its decision 
on a ground which would have been applicable to a case where there was 
originally a contract affected only by simple mistake. Such a case would 
have arisen, for example, if there had been an innocent mistake all around 
by the plaintiff, Bodenham, and the defendant; or in the case of a promise 
to the plaintiff made by the defendant to release Bodenham’s security in 
consideration of the plaintiff’s check. 

The theory of relief for unilateral mistake, and indeed of relief for 
mistake in general, was stated in interesting form by Lord Sumner: 


If a tradesman misdelivers goods, so that the wrong person gets them, many laymen 
and all lawyers recognize at once that they do not thereby become the property of the 
receiver, for passing of property is a question of intention, and obviously the tradesman 
never meant in such circumstances to make his goods the property of the wrong man. 
When goods are found, the maxim that finding is keeping attracts many people, but 
not without a strong subconsciousness of guilt. In the case of payments of money, 
however, the notion is common that, if some one pays me money when he need not 
do so, it is my windfall, for I am not bound to keep his accounts for him. This is where 
the fallacy comes in.” 


The type of unilateral mistake that has occasioned most discussion in 
this country is mistake, whether in listing items or in arithmetic, in de- 
termining the amount of builders’ bids. A leading case in Illinois denied 
relief in such a situation, where there was a negligent mistake in arith- 
metic." There are suggestions in the opinion that the bidder assumes the 
risk of errors in his bid, that in effect he may be said to warrant the cor- 


9 Jones v. Waring and Gillow, [1926] A.C. 670. 
10 Td. at 696. ™ Steinmeyer v. Schroeppel, 226 IIl. 9, 80 N.E. 564 (1907). 
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rectness of his bid. The opinion expressly recognizes the possibility of 
relief in other cases of unilateral mistake. 

While it is doubtful whether the mere presence of negligence is a suf- 
ficient ground for denying relief, it is of course true that the law of mistake 
must be integrated with the law of warranty. A seller of chattels is not 
excused from liability on a warranty on the ground of mistake, and pre- 
sumably the situations in which warranties will be found have not been 
exhausted by the cases. It is perhaps not imposing too great a burden 
on a man whose business requires him to make estimates and submit bids, 
to insist that he take the risk of any errors in his figures, particularly 
when he is not dealing with experts, to whom mistakes are more likely to 
be “palpable.” 

On the other hand, relief has been given the mistaken contractor in a 
number of cases. Where the mistake is “palpable,” relief is commonly 
held proper; but opinions in cases of palpable mistake have frequently 
rested decisions on more general grounds.” In a leading case, among the 
cases allowing relief for simple impalpable mistakes of this type, the 
court may possibly have been influenced by the circumstance that the 
party resisting relief was a church."? Whatever the psychological effects of 
the circumstance may have been, it is difficult to find a theoretical justi- 
fication for imposing a higher standard of fair dealing on a church than 
that which governs business men. 

It has just been suggested that in spite of much language to this effect 
in the cases, negligence of itself should not bar relief. No one doubts that 
relief in any case of unilateral mistake must be granted only on conditions 
which adequately protect the party resisting relief. In Jones v. Waring," 
none of the judges in the House of Lords challenged the principle stated 
by Lord Chancellor Cave. Lord Chancellor Cave insisted that since the 
plaintiff’s conduct had led the defendant to change its position by sur- 
rendering security which deteriorated before it was retaken, the plaintiff’s 
recovery should be reduced by the amount of the defendant’s loss. The 
view of the other judges that the plaintiff’s conduct was not responsible 
for the defendant’s action in surrendering the security seems difficult to 
justify as one reads the somewhat inadequate and confusing reports of 
the case. The other judges were, however, careful not to question the 
Lord Chancellor’s view of the law. It was taken for granted in Paget v. 
Marshalls the case of arguably palpable mistake already referred to, 


™ Bromagin v. Bloomington, 234 Ill. 114, 84 N.E. 700 (1908); Moffet H. & C. Co. v. Roches- 
ter, 178 U.S. 373 (1900). 

3 St. Nicholas Church v. Kropp, 135 Minn. 115, 160 N.W. 500 (1916). 

*4 [1926] A.C. 670. 's 28 Ch.D. 255, 267 (1884). 
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that the mistaken party must compensate the opposing party for “‘any 
reasonable expenses to which he may have been put by reason of the 
plaintiff’s mistake.” Similarly in an early case which seems to depend 
primarily on unilateral mistake of expression, the Massachusetts court, 
while reversing a judgment granting relief on the ground that issues had 
been improperly submitted to a jury, framed a careful dictum, evidently 
with reference to subsequent negotiations or trial, approving relief and in 
effect directing an accounting between the parties in such a way as to 
prevent loss to the other party if the party claiming to be mistaken should 
subsequently be able to establish his case.%* Somewhat similarly a de- 
frauded party who is unable to return the consideration which he has re- 
ceived, has been allowed relief on paying the fraudulent party the value of 
any benefits which the defrauded: party had received; and Mr. Williston 
has approved the flexible development of conditions of this sort in decrees 
dealing with the rescission of fraudulent transactions.*’ 

The innocent or negligently mistaken party must thus in any case 
compensate the other party for any material loss which the mistake has 
occasioned; and the concept of “loss” is as yet so undefined that it can 
be developed in such a way as to meet practical requirements. If this is 
so, it is difficult to see why negligence, of which there is very commonly 
an element in cases of mistake, should defeat any relief whatever. 

The whole body of law may be thought of as consisting of classifications 
of wrongs and remedies. From this point of view, a “right,” like a 
“privilege,” “power,” or “immunity,” is a means of classifying wrongs. 
The breaking of a contract has only a remote resemblance to the breaking 
of a dish. Rather, the defendant has been responsible for a sequence of 
events which has hurt the plaintiff. The defendant at some point in the 
sequence of events may have foreseen and desired or accepted some or all 
of the consequences of his conduct, that is, he may have acted inten- 
tionally; at other points he may have acted unintentionally. In either 
case his conduct may have been faultless or faulty; it may have been 
active or inactive. 

The mistaken maker of a promise, like the mistaken but honest maker 
of misrepresentations of fact, would at that stage of events be commonly 
described as, at worst, negligent. Later, indeed like the author of an 
honest misrepresentation, he may delibefately refuse to make good any 
loss which he has caused. It would thus be consistent with the treatment 
of such wrongs as misrepresentation to limit the responsibility of one who 


© Page v. Higgins, 150 Mass. 27, 22 N.E. 63 (1889). 


17 Basye v. Paola Refining Company, 79 Kans. 755, 101 Pac. 658 (1909). See 3 Williston, 
Contracts § 1530 (1st ed. 1920). 
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has made a promise under the influence of a mistake to the expense oc- 
casioned by his conduct, while holding a promisor who has deliberately 
assumed the risk of mistakes, as most promisors do with respect to some 
mistakes, liable for the loss of the benefit of the bargain which he has 
deliberately made with his promisee. 

The relation, both historical and analytical, between misrepresentation 
and breach of promise suggests that they might properly be treated some- 
what more alike. Whether it is in fact desirable to limit liability for 
breach of promise, as many of the cases seem to do, ultimately depends 
on other considerations. Contract is the foundation of much of our enter- 
prise, domestic, commercial and public; and no one needs to be reminded 
of the importance of security of contract. It is some check on the success 
of merely colorable claims of mistake, to require that mistake be mutual 
if it is to be a ground of relief. The requirement doubtless operates, some- 
what like the requirement of consideration, to reenforce common sense 
insistence on particularity of proof in doubtful cases. 

On the other hand, too great attention to the security of contractual 
obligations may occasion a neglect of other considerations. Is not Lord 
Sumner right in suggesting that we condemn “unjust enrichment” re- 
sulting from mistake for much the same reasons that we refuse to permit 
a finder to withhold property from the true owner? The justification com- 
monly urged for protecting a man’s property in a settled community is 
that he, or someone under whom he claims, has earned it and that to pro- 
tect earning encourages industry, thrift, skill and enterprise. But the 
windfall is not earned. Similarly, it is commonly said that the meeting 
of informed buyers and sellers and their willing bargaining is the only 
means of determining a “fair’’ return by way of earning. Mistakes, for 
the same reasons, are likely to result in “unfair” gains. It must be re- 
membered again that business men take many chances which do not 
properly come under the head of mistake; and the law of mutual mistake 
fully recognizes that fact. But where there is a unilateral mistake of ex- 
pression or error as to a fundamental assumption, there seems to be much 
the same reason as in cases of mutual mistake for preventing unjust en- 
richment at the expense of the mistaken party while compensating the 
other party for any expenses which the mistake may have occasioned. 

The significance of the treatment of unilateral mistake appears else- 
where than in those relatively few cases in which, in its simple form, it is 
involved. A recognition that relief for mistake is normal, within proper 
limits, would perhaps help to strengthen the tendency to insist strictly 
on fiduciary obligations of disclosure in many cases, particularly those in- 
volving corporate relationships, where persons im positions analogous to 
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those of agents and partners, insist nevertheless that they have no duty 
to make full disclosure in transactions with their principals. There are 
important distinctions between mistake and non-disclosure in fiduciary 
relations, but it should be unnecessary to point out the relations of simi- 
larity between the two sets of phenomena. 

Moreover it may be useful at this stage of history to relate the simple, 
every-day events of contract to familiar assumptions about the operation 
of our economic system. It would perhaps be found that these assump- 
tions contemplate not only informed and willing buyers and sellers, but 
buyers and sellers with some degree of equality in bargaining position, 
whether they are mortgagors and mortgagees or workmen and employers. 
It has been thought indeed that informed and willing, and perhaps to some 
extent equal, buyers and sellers will in consulting their own informed sense 
of their own interests best promote the common interests. If experience 
with building booms as well as security speculation tends to throw some 
doubt on the validity of this view, it may of course in time have some 
effect on the institution of contract, along with other capitalist institu- 
tions. Reflection on the significance of information or mistake in com- 
mercial transactions may lead to observations which will help to clarify 
the relation of current economic developments to contract law. 


II 


While deliberate assumption of risk and innocent or negligent mistake 
are thus more sharply distinguished in the treatment of mutual assent, 
the distinction relates as well to other aspects of the treatment of con- 
tracts. Mr. Williston repeats in his revised edition his old doubts about 
promissory estoppel as a substitute for consideration, while at the same 
time he adds a new defense of the doctrine of promissory estoppel as set 
forth in the Restatement. Some questions may be raised both about the 
old doubts and the new defense. 

First, as to the old doubts, the question may be raised with all deference 
whether there is not better historical support for the doctrine of promis- 
sory estoppel than has commonly been supposed. A serious objection to 
promissory estoppel has been the requirement that consideration must be 
“bargained for.’’ Of course, if a promise is conditioned on a specified re- 
turn, the promise will not be enforceable unless the condition occurs. 
Thus, a promise in exchange for an agreement to forbear bringing an ac- 
tion will of course not be enforceable if the promisee forbears without giv- 
ing his agreement. It is, however, quite another thing to insist that con- 
sideration must not only be a detriment to the person furnishing or suffer- 
ing it, or a benefit to the other party, but that it must be in some sense a 





40 THE UNIVERSITY OF CHICAGO LAW REVIEW 


price, or something comparable, as well. Benefit or price may be a suffi- 
cient substitute for detriment, as the American courts have been disposed 
to hold, but again, it is quite another thing to insist that price, or some- 
thing of the sort, is a necessary element of consideration. Our law of sim- 
ple contracts developed of course primarily in the action on the case, 
originally a tort action in the limited sense. The requirement of considera- 
tion is a vestigial survival of the stage of history when the plaintiff in an 
action on the case had to show that he had suffered in somewhat the same 
way as the victim of a trespass. The requirement that his suffering must 
be “bargained for” is an importation of an idea very loosely resembling 
“quid pro quo,” from the distinct action of debt. It has no place as a nec- 
essary element in the law of simple contracts. 

Moreover there is some indication that the appearance of the require- 
ment is very late. Those who insist upon the requirement have been 
driven to argue as Mr. Williston does, that Coggs v. Bernard™* is wrong."® 
There a bailor recovered for negligence against a bailee who was moving 
brandy casks as a favor, in what is assumed to be an action of assumpsit, 
although in view of the circumstances, nothing can have been given as the 
price for the bailee’s undertaking to use reasonable care. Somewhat simi- 
larly it appears to have been the rule since the Sixteenth Century that an 
alleged debtor’s promise to pay a debt in return for the creditor’s oath that 
the debt is due, is binding, although it is difficult to regard the oath as a 
price for the undertaking to pay. Dean Langdell in his famous Summary 
was forced to criticize not only these cases but all his other English cases 
which bore on the point.” It may be suggested that the first good author- 
ity for the requirement that detriment be also price was Thorne v. Deas,” 
and that it was given its present currency by Dean Langdell and his suc- 
cessors at the Harvard Law School. It is to be observed that even the 
recent English cases cited by Mr. Williston are difficult to reconcile with 
the requirement that consideration shall not only be a detriment (or a 
benefit), but must be as well in some sense a price.” 

If these suggestions about the nature and history of the requirement 
that consideration be bargained for are correct, it follows that the Restate- 
ment in recognizing the enforceability of deliberate promises in cases of 
promissory estoppel, is supported by the essential elements of the historic 
law of simple contracts as well as by the group of modern cases which 
recognize the justice of the position taken in the Restatement.”? Just as 

8 2 Ld. Raym. gog (1703). 9 1 Williston, Contracts § 138 (2d ed. 1936). 

2° y Langdell, Cases on Contracts §§ 66-68 (2d ed. 1879). 

4 Johns. (N.Y.) 84 (1809). # x Williston, Contracts § 112 (2d ed. 1936). 

23 1 Williston, Contracts §§ 139-40 (2d ed. 1936). 
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the old law of sealed obligations suggests the desirability of providing for 
the enforcement of promises made with formal deliberation, and perhaps 
the enforcement of some business promises simply evidenced by writing, 
though without consideration, so the old law of simple contracts suggests 
that a deliberate promise, which should be expected to influence conduct 
and which does influence conduct, should commonly be enforced as made. 

On the other hand, if what has been said about unilateral mistake is 
sound, it may be that the Restatement goes too far. In case of mistake on 
the part of a promisor under the circumstances described, it would seem 
that the measure of damages should not be determined by the value of the 
bargain, as the Restatement suggests, but by the expense occasioned the 
promisee by the promisor’s conduct. The general principle of the Restate- 
ment indeed reenforces a suggestion which has been made elsewhere that 
the general theory of estoppel requires a thorough-going reconsideration 
of the position of the bona fide purchaser in our law.”4 


III 


Mr. Williston in his revised edition maintains his old position with re- 
spect to the rights of one whose debtor has obtained a promise of payment 
from someone else. The rights of such a person have been the subject of 
much discussion; and to the writer it seems that the simple, forthright 


explanation suggested by the leading case of Lawrence v. Fox is still the 
best. At various points the opinion indicates that the reason for permit- 
ting the creditor an action against the promisor is that to do so prevents 
the promisor from taking advantage of technical defenses to defeat the 
rough practical business expectations of the parties. The promisee’s mo- 
tive indeed is not to benefit his creditor, but his intention seems to be to 
confer on his creditor an advantage which is not payment but a step in 
payment, or provision for payment. If this is so, the expectations of the 
parties are best given effect by recognizing a right in the creditor, which it 
seems unnecessary to compare to the right of a judgment creditor with 
equitable execution on his debtor’s asset. 

There seems to be much the same reason for regarding the promisee’s 
arrangement as designed to give the creditor beneficiary an interest which 
should be protected by a “right,” as there is for regarding a promisee’s 
arrangement as designed to give a donee beneficiary such an interest. It 
does not follow necessarily that the creditor beneficiary should be given 
an irrevocable right, though the recognition of a right in the donee bene- 
ficiary has been regarded by Mr. Williston as leading to the protection of 
the donee’s right against revocation by the promisee. It seems, however, 

4 Harvey, The Victims of Fraud (1932). 75 20 N.Y. 268 (1859). 
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that there will sometimes at least be good business reasons for protecting 
the creditor beneficiary’s interests against the consequences of voluntary 
rescission by the promisee and the promisor. A creditor who is advised 
that he has a right of action against both his old debtor and a new debtor, 
may reasonably regard himself as more secure than formerly. The trans- 
action should tend to improve the debtor’s credit standing in the com- 
munity; and it may encourage the creditor himself to take steps, for ex- 
ample, extend additional credit, which will neither be consideration from 
the creditor nor even in some cases readily traceable as a consequence of 
the arrangement between the promisee and promisor. There may thus be 
reasons for protecting the creditor comparable to the reasons which have 
been advanced in favor of treating one who merely receives security for an 
antecedent debt as though he had given value. 

The cases which throw most doubt on the recognition of some such 
right in the creditor are the cases which permit the promisee to recover 
damages from the promisor. The arguments just suggested seem to ques- 
tion the soundness of these decisions. Moreover it seems that in most situ- 
ations the promisee will receive sufficient protection if he is given the 
ordinary familiar rights of the ordinary surety. He will thus be entitled 
to reimbursement after he has been required to pay the creditor; and there 
will be no reason to question his right to exoneration, as in Woodruff v. 
Germansky.” The promisor has indeed in terms undertaken an obligation 
to the promisee whose breach might be expected at least to entitle the 
promisee to nominal damages. It seems, however, that a closely compara- 
ble obligation must be implied in every case in which a principal prevails 
on a surety to back him; and the obligation is ordinarily thought to be 
sufficiently protected by the surety’s rights of subrogation, indemnity and, 
particularly, exoneration. 

The promisor in cases of this type can doubtless be adequately pro- 
tected, on any view, against the dangers of double liability by a practical 
if somewhat inartistic treatment of the effect of the promisee’s recovery, 
and by the development of equitable protection, particularly against the 
danger of foreclosure by a mortgagee creditor. Indeed the cases dealing 
with the promisee’s action do not seem on the whole to result in any very 
substantial injustice. The confusion which they have created must, how- 
ever, in some cases, provoke wasteful controversy and litigation. It would 
perhaps be useful, particularly in such a state as Illinois where there is 
some confusion about the relations of creditor, promisee, and promisor, to 
enact a statute which would state clearly any one of the intelligible 
theories of their relationship. 

% 233 N.Y. 365, 135 N.E. 601 (1922). 
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IV 

The most interesting of the topics discussed in the third volume of the 
revised edition, the last volume now available, is the effect of one party’s 
failure to perform on the obligations of the other party to a contract. 
Here, as formerly, Mr. Williston defends the use of the phrase “failure of 
consideration” to designate the situation in which one party’s default 
excuses the other. 

While the importance of words is not to be exaggerated, the use of this 
phrase raises several questions. There seems to be some danger that it 
will help keep alive the notion that the old Anglo-American doctrine of 
consideration has a kind of general validity which it does not possess. 
Where consideration is not required, as in our law of formal obligations 
and in the Continental European Law, one party’s default may neverthe- 
less excuse the other; and the principle on which the excuse is recognized 
seems to have much more general validity than does our peculiar doctrine 
of consideration. 

Moreover it would seem desirable to develop more clearly the relations 
between the rules governing mistake, the relations of promises, and im- 
possibility. In cases in which these rules are invoked, the parties have 
failed to appreciate or foresee circumstances for which they have made no 
provision. Business men must ordinarily anticipate a certain number of 
unexpected developments, and can fairly be required to take the risk.of 
many such developments. It seems indeed that there should be somewhat 
the same reluctance to permit one party to excuse himself because of the 
other’s default, that exists when mistake or impossibility is urged as a 
defense. A certain amount of departure from the terms of contracts is 
not unusual, and to permit parties too freely to take advantage of de- 
faults tends of course to interfere with the security of obligations. Particu- 
larly with the development of recoupment, set-off and counterclaim, the 
fair solution will frequently be to allow the parties cross actions in case of 
defaults on both sides. 

It may be said that quasi-contractual relief will, when fairness requires 
it, protect the defaulting person who is refused an action on his contract; 
but the somewhat uneven development of quasi-contractual relief in these 
cases is itself a reminder that the person who defaults on his contract is 
not necessarily an outlaw. While the negligent person or the person con- 
templating deliberate default may be checked or guided by rules limiting 
his recovery, the purpose of rules of commercial law is of course normally 
not punishment but the settlement of accounts. 

If relations such as have been suggested are carefully considered, it may 
appear that there is a body of principles common to the law of mistake, the 
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relations of promises, and impossibility, which recognize the importance 
of the risk-taking element in the formation of contracts, and at the same 
time protect parties against liability and loss when the circumstances 
under which they are called on to act turn out to be substantially different 
from those whose existence they had assumed. 


V 

One cannot leave the reflections suggested by the appearance of the 
first three volumes of the revised edition of Mr. Williston’s treatise with- 
out looking forward to the appearance of its later volumes. 

Each student doubtless is curious about the treatment of subjects which 
interest him particularly. To the writer two or three additional topics 
are of particular interest. 

Will the authors add anything to Mr. Williston’s treatment of the de- 
fenses of the surety? If there is anything in the suggestions which have 
just been made about the possibility of distinguishing more sharply be- 
tween the risks which business men do or should take and changes in cir- 
cumstances which should excuse them, it may be that the development of 
such distinctions in other fields will clarify the roughly comparable dis- 
tinctions in the law of suretyship. 

If, as some observers think, the land contract is in some jurisdictions 
developing into an informal means for the sale of rights in land, compa- 
rable to the sale of chattels, it would be helpful to have Mr. Williston’s 
observations on the comparison. May not circumstances other than pos- 
session, for example, prove to be relevant in some circumstances in deter- 
mining when risks pass under a contract for the sale of land? 

In particular, the writer hopes that Mr. Williston will be led to develop 
the reflections on freedom of contract which he has already published else- 
where. In a system in which, for example, some kinds of insurance have 
been severely treated and efforts to provide for commercial arbitration dis- 
couraged by the courts, and in which protections have been thrown around 
mortgagors, perhaps unnecessarily elaborate in prosperous times, the cur- 
rent controversy about freedom of contract reminds us of the relation be- 
tween the old institution of private contract and the modern organization 
of industry and government. While the pressure of business needs oper- 
ates in its familiar way to change familiar rules, historical forces may 
be at work either—as at present—to strengthen the institution and make 
it more serviceable, or—as in some renewed depression—to change it to 
serve different needs. 











THE SOCIAL SECURITY ACT AND RELIEF 


Grace Apsott* 


TUDENTS of social insurance from all parts of the country, repre- 
by sentatives of labor and employers, social workers, and insurance 
actuaries were called into consultation by the President’s Com- 
mittee on Economic Security during the summer and autumn of 1934 in 
connection with the drafting of his plan for a permanent program which 
would insure greater security for the workers. There was much discus- 
sion and as always disagreement among experts on many points, but the 
full significance of the provisions or omissions of the Act was probably 
little appreciated by the general public. It is therefore necessary to review 
briefly the steps that prepared the way for this legislation. 

In contrast with Great Britain, the United States was quite unpre- 
pared for the epidemic of unemployment which spread over the land fol- 
lowing the debacle of 1929. The only public relief available was “poor 
relief” paid for out of locally raised taxes in thousands of “poor districts” 
under state laws which, like the old Elizabethan poor law, accepted re- 
sponsibility for the relief of destitution but labeled the recipients paupers 
and imposed certain civil disabilities on those who were compelled to ask 
assistance.? In some of the metropolitan cities private agencies had under- 
taken to carry the whole relief load and public relief had been abandoned. 
In mining and single-industry towns, where unemployment was almost 
universal and relief entirely local, the suffering was serious and general 
during the period from 1930 to 1932. 

It will be recalled that the Republican administration at first stubborn- 
ly resisted the growing demand for federal relief aid. President Hoover 
accepted as sound the old system which left to the smallest unit of govern- 
ment the responsibility for dealing with the effects on the workers of an 
industrial crisis which he declared to be international in origin. Finally, 
however, the administration found itself unable to ignore the fact that 

* Professor of Public Welfare Administration, University of Chicago; Member, Advisory 
Council to Committee on Economic Security. 


* Witte, An Historical Account of Unemployment Insurance in the Social Security Act, 
3 Law and Cont. Probs. 160, 161, 163 (1936); Testimony of E. E. Witte, Hearings before 
Senate Finance Comm. on S. 1130, Economic Security Act (74th Congress, rst session, Jan. 
22, 1935), PP- 224-37, 324-36. 

? Heisterman and Keener, Further Poor Law Notes, 8 Social Service Review 43-49 (1934). 
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local units of government were unable to relieve hunger and that there 
was great restlessness in many centers. In 1932 he reluctantly asked 
Congress to provide for loans to the states for the relief of the unem- 
ployed by the Reconstruction Finance Corporation.’ A policy of direct 
grants-in-aid was adopted by the Roosevelt administration in June of 
1933, and wide discretion given the Federal Emergency Relief Adminis- 
tration in determining the amounts and conditions of the grants made to 
the states.‘ As the state emergency relief organization expanded with 
federal aid to meet local needs, a national public assistance system was 
developed. In addition to the unemployed, large numbers of needy and 
infirm old people, children legally entitled to mothers’ aid but for whom 
local funds were not available, the blind, and those incapacitated from 
other causes were in many places added to the relief rolls. As the numbers 
on relief increased, it became clear that the load needed to be analyzed 
and special measures planned to meet the needs of special groups. By 
the end of 1934, the President had decided to recommend to Congress a 
program which provided temporary work relief (WPA) for large num- 
bers (but by no means all) of the able-bodied on relief rolls, made perma- 
nent provision for certain groups under his security program, and left to 
uncertain support by state and local groups the remaining employables 
and unemployables. 

The items in the Social Security program incorporated in the adminis- 
tration’s omnibus security bill’ were (1) a grants-in-aid system for certain 
groups of unemployables and for the promotion of public health, (2) a 
federal, compulsory, contributory old age annuity scheme for employed 
workers, and (3) a basis on which a federal-state unemployment system 
could be developed if the states passed the necessary legislation. The 
grants-in-aid to the states for pensions for the needy aged and blind, for 
aid to children dependent because of the death or incapacity of the family 
wage-earner, for medical care of crippled children, and for the promotion 
of state and local child welfare services, maternal and child health and 
general public health services established the policy of federal participa- 
tion in the costs of these important services. While there is a difference in 
the terms on which these grants-in-aid are made available to the states, 
and the larger federal contribution for the needy aged as compared with 
the aid for dependent children can probably be explained only by current 

3 Emergency Relief and Construction Act of 1932, 47 Stat. 709 (1932); 15 U.S.C.A. § 6054 
(1935). 

4 Federal Emergency Relief Act of 1933, 48 Stat. 55 (1933); 15 U.S.C.A. §§ 721-22 (1935). 

Ss The Wagner-Lewis Bill, 49 Stat. 620 (1935); 42 U.S.C.A. § 301 (1935). 
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political interest in the aged, they all follow well-established traditions 
in federal-state relationships and, except for the old age pensions, meet 
needs for which services have been developing in the states for more than 
twenty years. While there are important administrative problems pre- 
sented by these sections of the act the conditions set down by the federal 
law are few and reasonable. All the states are co-operating in the health 
program, and acceptance of the old age assistance and aid to dependent 
children would have been more prompt and widespread if it had not been 
for vested interest in some particular type of administration’ or partisan 
political opposition to the whole Security Act. The two really new under- 
takings are the federal old age retirement system, supported by a three 
per cent excise tax on payrolls and a three per cent income tax on em- 
ployees, and the provisions for the federal-state unemployment system. 


HISTORY OF SOCIAL INSURANCE IN THE UNITED STATES 


Although the ground work for this program had been laid during the 
last quarter of a century, the Social Security Act has doubtless seemed to 
many a New Deal invention, as its passage was a New Deal achievement. 
Through the years, however, there has been discussion in academic and 
labor circles of the German social insurance system developed under Bis- 
marck’s leadership as well as of later experiments in other countries.* 
When Great Britain substituted workmen’s compensation for employers’ 
liability in 1897,° enacted its old age pension law in 1908,"° and in 1912 set 


* The first state old age pension legislation was passed in 1923, the first mothers’ aid laws 
were enacted in rort, the first child health division in a State Department of Public Health 
(New York and Louisiana) in 1910, and the first State Health Department (Massachusetts) 
in 1869. 

7In the Middle West, following the example set by Illinois in 1911, administration of 
mothers’ aid laws has generally been lodged with the juvenile courts. The federal act requires 
as a condition for receiving federal funds administration by a single state agency having super- 
visory authority over the local administrative agency and giving to applicants the right of 
appeal from decisions of the local to the state agency. This means that under our theory of 
separation of powers the administration of mothers’ pensions must be taken from the court 
and given to the local public welfare agency as the administration of old age pensions has 
been in Illinois. As it is an administrative rather than judicial function, this should commend 
itself to the courts; but many of the judges have been loath to give up the work, even though 
in recent years funds have been available for only a fraction of those eligible for mothers’ aid 
while the others have been supported on general relief funds. 


® Brooks, Compulsory Insurance in Germany, Fourth Special Report, U.S. Comm. of 
Labor (1893); Parker, British Workmen’s Compensation Acts, 14 U.S. Bureau of Labor 
Bulletin 579 (1907). 

“An Act to amend the Law with respect to Compensation to Workmen for accidental 
Injuries suffered in the course of their Employment,” 60 and 61 Vict., c. 37 (1897). 


“An Act to provide for Old Age Pensions,” 8. Edw. VII, c. 40 (1908). 
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up its compulsory contributory unemployment and health insurance 
system™ along German lines, interest in these substitutes for the uncer- 
tainties and humiliations that characterized poor relief increased in the 
United States. 

The first security legislation was enacted in this country a quarter 
of a century ago when the first mothers’ aid and workmen’s compensation 
laws were passed. Prior to 1911 we had, in effect, said to the widow of a 
working man who left her without means for the support of her children 
through the school period that she had two courses open to her: she 
could surrender her children to a public or private orphanage (in some 
places it was the poor farm) or attempt to run a boarding-house or do 
some work outside the home to support herself and her children. The 
bereaved mother was not told that the records showed that her health 
would probably break under the double strain of homemaker and wage- 
earner; that she would be able to give only very inadequate supervision 
to her children and if they became demoralized and delinquent in conse- 
quence, as the records showed frequently happened, society would then 
take the children by legal process and begin the costly process of their 
re-education in an institution for delinquent children. Mothers’ aid 
offered her a third choice, public aid for the children in their own home 
before they became delinquent. The first of such acts was passed in 1911” 
at the request of Merritt W. Pinckney, judge of the Juvenile Court of 
Cook County, who told the legislature that he was unwilling to continue 
to order children removed from their mother’s care and placed in an insti- 
tution on the ground of poverty alone. What the new system was to be 
was not too clear either to Judge Pinckney or to those who supported or 
opposed the legislation. No other state or nation had attempted to meet 
this problem as he proposed. Still with no preliminary discussion of the 
law, no canvassing of the probable number of children eligible for care 
under the law or what the costs would be, the Illinois legislature agreed 
that some better system could be worked out and gave the juvenile court 
judges of Illinois authority to make the experiment. Tested by experience 
and amended to provide administrative safeguards, it became clear to the 
public that “mothers’ aid” or “mothers’ pension” laws, as they were first 
called, recognized that long-time care would be necessary for these chil- 


™ “An Act to provide for Insurance against Loss of Health and for the Prevention and Cure 
of Sickness and for Insurance against Unemployment and for purposes incidental thereto,” 
1 and 2 Geo. V, c. 55 (1911). Although passed in 1911, the Act did not go into effect until the 
following year. 


"Til. L. rgr1, p. 126. 
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dren; that it was socially desirable that mothers should remain in their 
own homes and care for their own children; that it was cheaper for society 
to pay for their care in this way than in institutions or in foster homes. 
For these reasons, it was in the public interest that assistance adequate 
for maintaining the children in a reasonable standard of health and com- 
fort should be assured the mother. This new method of care was promptly 
accepted and enacted into law by state after state." Although often 
poorly drawn and inadequately financed by local governments, and too 
often limited to destitute mothers only, mothers’ aid laws in a large num- 
ber of counties lifted many dependent children out of the pauper class 
and provided for their needs on a new, more generous, and more secure 
basis than had the old poor law or private charity. But the laws were 
usually permissive and not mandatory, funds were supplied by local taxes, 
and many counties made inadequate or no provision for carrying out the 
state laws. The Social Security Act, providing that federal grants-in-aid 
for dependent children will be paid the states on condition that the state 
participates in the costs, will remedy the disadvantage of complete re- 
liance on local funds and promote better administrative procedure. If ac- 
cepted in Illinois, federal aid would be available for some 14,000 such 
children who have been on relief. 

It was also in 1911 that the New York legislature undertook to bring 
security to another and larger group—the victims of industrial accidents. 
Under the limitations and legal uncertainties of employers’ liability as 
developed under the common law, the injured workers were frequently 
compelled to turn for assistance to public poor relief or to private charity. 
To be sure, when it was clear that the employer had been guilty of negli- 
gence and that neither the worker nor his fellow-servants were negligent, 
large sums could be collected but usually only after long-drawn-out and 
costly legal battles. In most cases all the costs of the accident fell on the 
injured workman and his family or, when he was destitute, on the tax- 
payers rather than on industry." In the first part of this century evidence 
of the social costs of this system of compensating the injured workman 


"3 By 1913, 19 states; by 1921, 40; and by 1934 all the states except Georgia and South 
Carolina had enacted some kind of mothers’ aid law, as had the District of Columbia, Alaska, 
Hawaii, and Porto Rico. See Mothers’ Aid, U.S. Children’s Bureau pub. no. 220 (1931). 


"4 See Hearing Held before the Employers’ and Workmen’s Compensation Commission, 
2 U.S. Senate Doc. no. 338, 62d Congress (2d session 1912); Report of the Employers’ Lia- 
bility Commission of the State of Illinois (1910); Downey, Workmen’s Compensation, c. I 
(1924); Eastman, Work Accidents and the Law, pt. II, 119-52 (1916); Veinrich, Cost of In- 
dustrial Accidents to the State, the Employer, and the Man, U.S. Bureau of Labor Statistics, 
bull. no. 536, p. 171 (1931); Campbell, Industrial Accidents and Their Compensation (1911). 
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was canvassed by official commissions, social agencies, and individuals." 
The conclusion reached was that the prompt payment of definite amounts 
fixed by statute was the way to give the workers greater security against 
this hazard. At first held unconstitutional by the New York courts, an 
amended New York law and laws enacted by other states were eventually 
sustained. The workmen’s compensation laws, adopted in thirty-one 
states by 1916 and in all but Mississippi and Arkansas to date, have been 
frequently amended as experience has indicated. At every regular session 
of the New York legislature, for example, from 1912 to the present some 
changes have been made in the workmen’s compensation law. Just as 
mothers’ aid legislation supplied an American precedent for old age as- 
sistance, so we have drawn heavily on our experience with workmen’s 
compensation in setting up an unemployment compensation system in the 
United States. 

Evidence of public interest in other forms of social insurance appeared 
at the same time that the first workmen’s compensation and mothers’ aid 
laws were being passed. The Progressive Party platform of 1912, written 
by social reformers and accepted by Theodore Roosevelt as a way of 
differentiating his program from that of Woodrow Wilson, contained en- 
dorsements of the general principle of social insurance and specifically 
mentioned workmen’s compensation, old age pensions, and health insur- 
ance."* Between 1917 and 1920 several state legislatures set up official 
commissions to investigate and report upon “health insurance’’”*’ and old 
age pensions,” largely as a result of the efforts of the American Associa- 
tion for Labor Legislation, of which Professor Commons may be said to 
have been the founder. But the war and the noisy materialistic period 
which followed it put a temporary end to the social reform movement 
which had gained considerable momentum during the first sixteen years 
of this century. 


*s Report of the Boston Committee on Relations between Employer and Employee (1904); 
Report of the Industrial Insurance Commission to the Governor of Illinois (1907); Report of 
the Employers’ Liability Commission of the State of Illinois (1910); Campbell, op. cit. supra 
note 14; Eastman, op. cit. supra note 14; see, generally, American Labor Legislation Review. 


6 Platform of the Progressive Party adopted at its First National Convention, Chicago, 
August 7, 1912, section on Social and Industrial Justice. 


7 California, 1917; Massachusetts, 1917 and 1918; New Jersey, 1918; Connecticut, 1919; 
Illinois, 1919; New York, 1919; Ohio, 1919; Pennsylvania, 1919; Wisconsin, 1919. 


*8 The most important early reports on this subject were made by the Massachusetts Com- 
mission on Old Age Pensions, Annuities and Insurance, 1910; the Wisconsin Industrial Com- 
mission, 1913; the California Social Insurance Commission, 1917; the Ohio Health and Old 
Age Insurance Commission, 1919; the Pennsylvania Commission on Old Age Pensions, 1919. 
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OLD AGE PENSIONS 


Interest in old age pensions was the first to develop in the post-war 
period. Montana adopted an old age pension law in 1923;'? next the 
Fraternal Order of the Eagles advocated state laws providing pensions for 
the needy aged and was soon supported by other fraternal orders; organ- 
ized labor supported this type of pension,”° and a new organization, the 
American Association for Old Age Security, became active in 1927, while 
the American Association for Labor Legislation was renewing its efforts. 
By 1932, seventeen states and Alaska had adopted old age pension laws. 
Finally, as the Townsend movement got under way, politicians realized 
that a ground swell of popular demand for generous care for the aged 
was spreading to the East from California, and it became apparent that 
Congress might be induced to provide federal grants-in-aid for state old 
age pensions, and a number of bills were introduced in Congress between 
1927 and 1934.” Until the Townsend Old Age Revolving Fund was an- 
nounced, most of these proposals contemplated pensions for the needy 
aged only. Like the mothers’ pension laws and the British Old Age Pen- 
sion Act of 1908, they were to substitute for the harsh uncertainties of 
poor relief a regular grant which would lift the dependent old people out 
of the pauper class and enable them to live in relative security a little 
above the poor relief level.” 


The financial unsoundness of many of the retirement schemes in- 
augurated by industrial establishments became apparent during the de- 
pression. Labor had never liked the employer control of these systems, 
and in 1929*3 the American Federation of Labor adopted a resolution 
favoring a national compulsory system. The first compulsory contribu- 
tory retirement bill to be passed by Congress was the Railroad Brother- 


"9 A loosely drawn law was passed in Arizona in 1914 and was declared unconstitutional 
shortly thereafter, Board of Control v. Buckstegge, 18 Ariz. 277, 158 Pac. 837 (1916). 


2° That is, non-contributory pensions. It is only since the depression that labor has favored 
a government retirement scheme. 


* Congressman Victor Berger introduced a widely discussed bill providing for federal pen- 
sions in 1911. Congressman William B. Wilson, later Secretary of Labor, had introduced one 
a few years earlier with labor support. None, however, received a favorable committee report 
until 1932. 


* In addition to the Old Age Pension law of 1908, the British had added compulsory con- 
tributory old age, orphans’ and widows’ benefits to its health insurance system. See 15 and 16 
Geo. V, c. 70 (1925). The insurance system was also spreading rapidly in Europe. See Inter- 
national Labour Office, Studies and Reports series M (1925). 


23 Report of the Proceedings of the Forty-ninth Annual Convention of the American Federa- 
tion of Labor 50 (1929). 





52 THE UNIVERSITY OF CHICAGO LAW REVIEW 


hood bill in 1934,74 shortly after President Roosevelt appointed the 
Cabinet Committee on Economic Security to canvass the whole subject. 
With some amendments, Titles II and VIII of the Social Security Act 
provide for federal old age annuities as recommended by the Committee’ 
and by the President in his message to Congress in January, 1935.” 
Under this Act, old age assistance is provided for the needy aged at a 
maximum, so far as federal reimbursement is concerned, of $30 a month, 
and the federal old age benefits for the employed workers included in the 
compulsory contributory system will, some forty years hence, provide 
annuities amounting to a maximum of $85 a month, the exact amount 
being determined by the earnings of the employee with, however, a favor- 
able weighting for the lower paid group. This program should eventually 
take from relief rolls and poor farms all except a very few old people who 
have not been employed or cannot meet the residence or other require- 
ments of the state old age assistance laws. 

Because unemployment compensation presents problems which are less 
well understood than those involved in an old age retirement system or 
the grants-in-aid program of the Social Security Act, such space as re- 
mains will be given to the scheme for protection against unemployment 
proposed by the Security Act. It should, however, be noted that the old 
age assistance and annuity provisions are certain to come in for criticism 
and amendment. The three per cent tax on their wages which employees 
must pay for their annuities, the fact that in addition to excluding 
farmers, domestic servants, and some other employed persons, the Act 
makes no provision other than old age assistance for married women not 
gainfully employed, and that the younger workers will for a generation 
at least pay a large part of the pensions of the older group, or, to put it 
in another way, the fact that a considerable portion of the costs are not, 
as in England, to come from the general treasury, are the criticisms of the 
scheme which should be considered. 


UNEMPLOYMENT COMPENSATION 


This form of social insurance in which Great Britain pioneered in 1911 
has been copied by most European states since the War. American inter- 
est in the scheme grew after the depression when unemployment reached 
a depth and breadth never before experienced, although every effort was 
made by opponents to the scheme to discredit it by stories of the so-called 
“anomalies.” 


*4“An Act to provide a retirement system for railroad employees, to provide unemploy- 
ment relief; and for other purposes,” 48 Stat. 1283 (1934). 


*8 79 Congressional Record 547-48 (1935). % Id. at 546. 
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The questions to be considered in a decision as to the unemployment 
compensation system which the President proposed are (1) the need for 
some system of unemployment benefits, (2) the appropriateness of the 
system for which it provides a basis, and (3) its constitutionality. The 
question of constitutionality will not be discussed here. Much has already 
been written on the subject, and there will be more predictions until the 
United States Supreme Court finally speaks. The constitutionality of the 
excise taxes levied by the Security Act for old age benefits, and unem- 
ployment compensation with the credit of 90 per cent if the state passes 
an unemployment compensation law meeting the conditions of the 
Security Act, and of the state employment laws,”’ will probably be before 
the United States Supreme Court in 1937. In the event that the decision 
goes against the federal or the state laws, we shall have to return to the 
question of the need for some such system. Every important industrial 
country in Europe has decided that it can no longer rely on poor relief for 
the unemployed as the United States has done in the past. Whether the 
United States can find another way without amendment of the Constitu- 
tion may be the question before us in 1937. 


THE NEED FOR UNEMPLOYMENT COMPENSATION 

The need for public provision of some kind of unemployment compen- 
sation scheme grows out of the fact that unemployment is one of the 
hazards of industry which has tragic consequences for the worker and his 
family. It is one for which he is not responsible and against which large 
numbers of workmen cannot hope to protect themselves. 

At the peak of the present depression there were some 20,000,000 per- 
sons on relief, approximately 7,000,000 of whom were children under 
sixteen years of age. These children—the older ones at once and the 
younger ones gradually—learned that the independence of their family 
group was gone, that defeat and despair now lived with them. What this 
experience has done to these millions of children we do not know. Cer- 
tainly not the same thing to all of them, but that the effects of this ex- 
perience will be with them to the end of their days can hardly be ques- 
tioned. 

But unemployment is not exclusively a depression problem. At all 
times, under our industrial system, there is unemployment. Industry 
counts on a reserve labor supply to meet its peak demands and has in the 
past dismissed its workers without notice when demand fell off, with no 

27 The New York Law was upheld by the New York Court of Appeals in Chamberlain v. 


Andrews, 2 N.E. (2d) 22 (N.Y. 1936). The Washington law was held invalid by the state su- 
preme court, however, in Johnson v. State, 60 P. (2d) 681 (Wash. 1936). 
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responsibility to them or to the community for their maintenance until 
they were again needed. Other causes leave large numbers of workers out 
of work. The seat of an industry may change from one part of the country 
to another; demand may drop permanently. Changes in industrial organ- 
ization are constantly giving and taking away employment. The growth, 
the life of an industry, requires replacement of old machines, old processes. 
Slowly, acquired skills become no longer necessary. New skills are usually 
developed more successfully by younger workers, and the older but by 
no means superannuated workers frequently find themselves destitute or 
pushed down into the less skilled or unskilled group. Too often emergence 
from a lower level is impossible. Like the actor who cannot afford to take 
minor parts after he had played leading réles, so the skilled worker knows 
that employment at unskilled work will affect adversely his further earn- 
ing capacity. 

Change and growth have especially chagacterized American industry. 
While these changes have eventually meant industrial progress, more com- 
forts and a better standard of living for us all, as John Stuart Mill warned 
Great Britain nearly a century ago, one group of workers is “sacrificed 
to the gains of their fellow citizens and posterity.”* 

An investigation made by the Children’s Bureau’? showed how in 1921 
the workers who managed to keep off relief lost their homes because pay- 
ments could no longer be made, sacrificed their insurance, and accumu- 
lated debts. Their children frequently left school, and their wives their 
homes for work which was available for them at low wages. A study of 
railroad workers made in 1933 showed similar losses and also how prompt- 
ly essentials like milk for the children were eliminated from food budgets 
when there was unemployment or reduction of wages through demotions.*° 

But there are, too, losses to the worker through unemployment when 
industry is expanding and jobs are plentiful. Every social worker has had 
to grapple with the technological unemployment which characterizes 
prosperous times. As we have had an inadequate employment service, no 
retraining programs and no unemployment benefits, the discarded worker 
and his family in the past have been left to make their own adjustments 
and to meet all the costs involved in sweeping industrial changes. When 
their funds were exhausted, their only resource was poor relief. The so- 


28 See Beveridge, Unemployment 111 (rev. ed. 1931). 


2° Lundberg, Unemployment and Child Welfare, U.S. Children’s Bureau pub. no. 125 
(1923). 


3% Goodrich, Earnings and Standard of Living of 1,000 Railway Employees during the De- 
pression (1934). 
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called “rugged individualism” and “freedom from regimentation’’ of the 
past were bought at a very heavy cost for the worker and his children. 

Even so, in normal times successful adjustments were always taking 
place, but there were also large numbers of individuals who for many 
different reasons found it impossible to adapt themselves immediately to 
new conditions. With stabilization accomplished, change comes again, 
suddenly and disastrously for many individuals. Unemployment, inability 
to keep a job, finally becomes chronic. Social and individual character- 
istics which we now recognize as symptoms of mental disease make the 
worker unemployable. 

Payment of a percentage of his wages for a fixed period gives the worker 
an opportunity to adjust himself without loss of status or demoralizing 
anxiety. Without such assistance even in minor depressions there are 
serious individual and social losses. It is against this “normal’’ unemploy- 
ment and the minor depressions that unemployment compensation is a 
protection. 

The black years from 1930 to 1936 demonstrated on a grand scale the 
injustice and social losses which result from making no provision for the 
unemployed worker. When he became destitute, we have, to be sure, 
given poor relief, but usually on a scale so inadequate that it accelerated 
the demoralization of the worker and made the recovery of his old status 
more difficult. In 1934 President Roosevelt decided that the attempt to 
find a better way must not await recovery. 

With the experience of England available, it was inevitable that some 
adaptation of the British system to American needs would be made. 
Successfully started for seven industries in 1912, the British unemploy- 
ment fund had a balance when the war began,** and emerged from the 
war with a much larger one (£22,000,000),* as temporary “out of work 
donations,” larger than the unemployment benefits, were paid to soldiers 
and munitions workers after the armistice. But in 1920, with a reserve 
fund accumulated for some 4,000,0007 workers, the law was amended by 
Parliament to include practically all employed persons earning less than 
$1,250 a year,*4 or approximately 11,000,000 persons. This meant that 
some 7,000,000 for whom reserves had not been accumulated became 


3 1913 and 1914 were years of abnormal demand for workers. See Davison, The Unem- 
ployed 79 (1929). 
3 Td. at 87. 


33 The Act of 1911 covering 2,250,000 was amended in 1916 so that the numbers paying into 
the reserve in 1920 were approximately 4,000,000. 


34 “An Act to amend the Law in respect of Insurance against Unemployment,” ro and 11 
Geo. V, c. 30 (1920). 
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eligible for benefits, if unemployed. Following this politically generous 
step came the post-war depression from which England was emerging 
when the world-wide depression broke in 1929. During all but two years 
of the period 1920 to 1934, the unemployment insurance fund showed a 
deficit while, at the same time, there was a public demand that unem- 
ployed workers be continued on “supplemental” or “extended benefits” 
after their benefits under the law were exhausted. The law was amended 
again and again during this period, and confusion and criticism of the 
“anomalies” which developed continued. But the British system sur- 
vived, was reorganized by the National Government in 1934, showed a 
balance last year and a larger one this year. Today, according to Sir 
William Beveridge, no responsible section of the British public advocates 
its abolition. Yet, opponents have not given up their criticism, and en- 
thusiasts for insurance have discovered in the “hard core of chronic un- 
employment” conditions for which a money payment is not the complete 
answer. 

As Americans studied the workings of the British system during the 
years when it was most criticized, they found it impossible to escape the 
conclusion that the system of prompt, regular payment of out-of-work 
benefits to unemployed workers had sustained buying power and so 
cushioned the effects of the depression for business as well as provided 
relief for the workers. 

Like England twenty-five years ago, the United States lacked the basic 
information on which the costs of any proposed system could be deter- 
mined. The United States Bureau of the Census enumerated the unem- 
ployed in 1931, and another enumeration was made in 1933. The Bureau 
of Labor Statistics had expanded its employment reports since the de- 
pression so that information on depression conditions is available. But 
the pre-depression data on which the government actuaries based their 
estimates of the extent and duration of unemployment in normal times 
are fragmentary and local. The British statistics covering the last sixteen 
years show wide variation in the incidence of unemployment between 
different industries, as well as in the same industries in different parts of 
the country and under different management, and do not supply a basis 
for determining the cost of unemployment benefits in the United States. 

Moreover, British experts are not agreed that unemployment is an 
insurable risk. Some regard the unemployment benefits as a form of relief 
placed on a definite, legal basis—a form of social insurance, but not insur- 
ance in a commercial sense. Sir William Beveridge, the father of the 
British system, and with him a large section of the British public, still 
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clings to the insurance principle. Beveridge would keep the so-called 
“earned benefits” strictly within the bounds of the funds collected from 
employees, employers, and appropriated by the government for this pur- 
pose. But the experience during the period from 1920 to 1934 showed that 
this was impossible unless some provision other than poor relief were 
made for those for whom the fixed benefits are inadequate in amount, or 
for whom the period of payment is not long enough. The British way 
out of the dilemma, with which they struggled for more than ten years, 
provides a second system for the relief of those who are unemployed and 
in need after their so-called insurance benefits are exhausted. The pro- 
posal of the National Government adopted by Parliament in 1934°5 pro- 
vides, first, that unemployment benefits for those who have had the re- 
quired number of weeks of employment* become payable after a waiting 
period of six days. The amount of the benefit is approximately $4.00 a 
week for a maximum period of twenty-six weeks. Employers, employees, 
and the government each pay a flat rate of twenty cents a week,3? which 
has more than paid the costs during the past year. For those who are still 
unemployed at the end of twenty-six weeks, and who are in need, Un- 
employment Assistance, nationally administered and paid from the 
exchequer, is available to all who are insured under the Health Insurance 
Act, which is more inclusive than the Unemployment Insurance Act. 
This scheme was adopted to save the insurance basis of the unemploy- 
ment benefits and also because it became evident to those administering 
unemployment insurance that “nothing but individual treatment (what 
we would call case work) with opportunities for re-training was of any 
use for chronic cases of unemployment.” This national Unemployment 
Assistance scheme which is based on a “means test,”’ i.e., evidence of 
need, was so unpopular at first, that its abandonment by the National 
Government was freely prophesied a year ago. It has, however, survived 
and is an integral part of the present British plan for dealing with unem- 
3s “An Act to amend the Unemployment Insurance Acts, 1920 to 1933, and to make further 
provision for the training and assistance of persons who are capable of, and available for, work, 


but have no work or only part-time or intermittent work; and for purposes connected with 
the matters aforesaid,” 24 and 25 Geo. V, c. 29 (1934). 


% From 1928 to 1934 the requirement was thirty weeks in two years. Under the Unem- 
ployment Act, 1934, an insured contributor who has contributed regularly for at least five 
years and not drawn any benefit during that time, may get an extension of benefits for another 
six months. See 24 and 25 Geo. V, c. 29, pp. 193-904 (1934). See also Hill and Lubin, The 
British Attack on Unemployment 157-67 (1934), and Davison, The New British Unemploy- 
ment Act, 8 Social Service Review 605 (1934). 

37 The rates of contributions and benefits are less for women and juveniles. An additional 
benefit of $2.25 for a dependent adult and 50 cents for a child is also given. 
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ployment. Of the approximately fourteen per cent of the workers of 
Great Britain who were unemployed last summer, about half were being 
paid insurance benefits and half unemployment assistance.** 

Although much influenced by the British scheme, Americans have 
greatly modified it by drawing heavily on their experience with work- 
men’s compensation. Wisconsin adopted in 19313 an unemployment 
compensation law which differed from the British in many particulars. 
The most important differences under the Wisconsin scheme and the so- 
called “American Unemployment Compensation Plan,” advocated by the 
American Association for Labor Legislation, are that each industry pays 
the whole cost of the unemployment benefits fixed by the law, with no 
contributions from employees or the state; employers’ reserves are built 
up, not by flat contributions but by a percentage of the payroll (original- 
ly two per cent of the payroll in Wisconsin, now 3 per cent), and the bene- 
fits are not equal but like “workmen’s compensation” are fifty per cent 
of wages for a fixed period with a minimum and maximum amount speci- 
fied in the law. 

The merits of the “Wisconsin plan” as compared with the plan pro- 
posed by the Ohio Unemployment Commission in 1932 but not adopted 
by the Legislature have been much discussed. The latter proposes 
pooled funds, contributions by employees as well as employers, but like 
the Wisconsin Act benefits based on earnings. Other states appointed 


commissions from 1930 to 1935 to investigate the subject and report a 
plan.*° As Governor of New York, Roosevelt assembled a regional confer- 
ence to consider the subject. In 1932 the American Federation of Labor 
for the first time went on record in favor of unemployment compensa- 
tion.” Finally, the Wagner-Lewis bill, providing for a federal tax with 


38 Beveridge, The Work of the Unemployment Insurance Statutory Committee, 17 (British) 
Social Service Review 127, 130 (1936). 


39 Wis. L. 1931, Cc. 20. 


4° California State Unemployment Commission, November, 1932; Connecticut Unemploy- 
ment Commission, December, 1932; Maryland: Baltimore Municipal Commission on Un- 
employment Stabilization, 1932; Massachusetts: Special Commission on Stabilization of 
Employment, final report, 1932; Special Commission to Investigate Unemployment Insurance, 
November 30, 1934; New Hampshire Commission on Unemployment Reserves, 1934; New 
Jersey Social Security Commission, 1936; New York: Governor’s Commission on Unem- 
ployment Problems, 1930; Joint Legislative Committee on Unemployment, 1933; Ohio Com- 
mission on Unemployment Insurance, 1932; Oregon: Commission to Investigate the Subjects 
of Old Age Pensions, Old Age Insurance, and Unemployment Insurance, 1933; Unemploy- 
ment Insurance Commission of the State of Oregon, 1935; Pennsylvania: Committee on 
Unemployment, 1931; State Committee on Unemployment Reserves, 1933; Virginia Commis- 
sion on Unemployment Insurance, 1934. 


* Report of the Proceedings of the Fifty-second Annual Convention of the American 
Federation of Labor 39-44 (1932). 
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an offset if the state adopted a satisfactory unemployment compensation 
law similar to the plan incorporated in the Social Security Act, was intro- 
duced in 1934. At hearings on this bill labor leaders, associations inter- 
ested in labor legislation, economists, a few employers and other indi- 
viduals supported the measure. The President approved the measure but 
did not put it on his “must” list in the spring of 1934 and no action was 
taken by either House or Senate Committee at that session. However, 
the creation by executive order of a Cabinet committee on Economic 
Security just before the adjournment of Congress, and the issuance of a 
statement by the President on the subject, meant that Congressmen 
elected as Roosevelt supporters in the autumn of 1934 were obligated to 
support an unemployment compensation law in the next Congress. 

The first thing to be noted with reference to the unemployment scheme 
which the Security Act, finally adopted in August, 1935, is that unlike 
the British act, it provides not a national, but a federal-state system. The 
act passed incorporates the provision of the first Wagner-Lewis bill for 
federal tax of three per cent on payrolls to be collected from employers* 
with a credit of ninety per cent‘ in a state which has adopted an un- 
employment law which meets the conditions laid down by the federal 
act. The most important of these conditions are collections of at least a 
three per cent payroll tax from employers, deposit of the funds in the 
federal treasury, and payment of all the funds collected for unemploy- 
ment benefits through the federal-state employment service or some other 
agency approved by the Federal Security Board. Unquestionably, with 
many industries organized on a national basis, with the demand for 
labor reaching out across state lines, and with very uneven administrative 
standards in the various state departments of labor, a national system 
would have many advantages over a state system. To those who advo- 
cate the insurance principle with pooled funds, a national scheme has 
the additional advantage of including much larger numbers and balancing 
bad employment conditions with heavy drains on the funds of one state 
against better conditions in others. To those who favor employers’ re- 
serves, the Wisconsin“4 as compared with the New York system, the pay- 
ment of benefits to the workers in a depressed area or industry, after its 
own funds are exhausted, is not the test of the ultimate usefulness of an 
unemployment compensation system. They argue that as it is generally 


# Of eight or more persons with farm employees, domestic servants, and a few others ex- 
cepted. 


43 The remaining ten per cent is available for federal and state administrative costs. 


44 Hoar and Brandeis, Economic Bases of the Wisconsin Unemployment Reserve Act, 
23 American Labor Legislation Review 123-30 (1933). 
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agreed that a reserve adequate for a deep depression such as came in 
1929 cannot or should not be accumulated, and a considerable amount 
of our normal unemployment can be prevented by wise management, the 
payment of benefits by the individual employer is the best way to promote 
stabilization. An insurance system which conceals the facts as to unem- 
ployed paid from a common pool will tend, it is argued, to perpetuate 
existing conditions unfair to the worker, and unfair to the employer who 
succeeds in stabilizing his production. It will be recalled that twenty-five 
years ago it was similarly argued that payment for work accidents would 
lead employers to install safety devices and encourage safe practices by 
the worker, and so reduce the number of accidents.*5 While the workers 
would like to prevent unemployment and work accidents, they have little 
hope that much will be done to eliminate either. To them, assured as- 
sistance for the unemployed is the objective, and they know that pooled 
funds is the surest method of providing a measure of relief for all the 
unemployed. Because of the variations in the labor cost and in the degree 
of stabilization, Cotter and Phelps, writing in the Wall Street Journal, con- 
clude that the “consensus in employer circles appears to favor a pooled 
plan with employer merit ratings.’’4”7 Utility companies, service and con- 
sumer goods industries with relatively stabilized employment, would gain 
under the reserved scheme, while, for example, in coal, steel, copper, 
which show great fluctuations in employment, the tax rate would be 
much higher than under a pooled scheme. 

The federal-state system provided by the Security Act was chosen for 
several reasons. First, because of constitutional difficulties. For, although 
among the constitutional lawyers consulted, there was no agreement that 
the federal-state system was a safer gamble than an exclusively federal 
system, the fact that, in the event that the federal act was declared un- 
constitutional, the state laws would remain had great weight with those 


4s The fact that the so-called “self-insurers” have a better record in accident prevention 
than those insured with private companies or state funds is pointed to as evidence of the value 
of fixing the costs on the individual company. 


# Testimony of Wm. Green, Hearings before Senate Finance Comm. on S. 1130, Economic 
Security Act (74th Congress, 1st session, Jan. 22, 1935), pp. 154-56, 164. 
47 Cotter and Phelps, Your Securities under Social Security 115 (1936). 


48 The usefulness of this argument has been largely negatived by the provisions in all the 
state laws enacted to date except those of New York, Washington and the District of Columbia. 
Statutes in these other states contain the proviso that if Title III or Title IX of the federal 
Security Act are held “unconstitutional or inoperative,” or “amended, repealed, affected, or 
otherwise changed,” etc., the state law becomes inoperative. Massachusetts provided that its 
state law should not become inoperative with the federal law if 11 of the following states still 
imposed burdens on employers substantially the same as those imposed by the Massachusetts 
law: Alabama, Connecticut, Delaware, Georgia, Illinois, Indiana, Iowa, Maine, Maryland, 
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who favored the federal-state scheme. Second, there was disagreement 
among experts and in Congress as to employee contributions and as to the 
merits of the plant reserve of pooled funds or pooled funds with merit 
ratings. With no experience’? on which to base a judgment as to the rela- 
tive merits of the several schemes, it was clear that it would be ex- 
traordinarily difficult to pass a national law which required decision on 
these points without years of delay and fruitless discussion. Also, experi- 
ence as to the amount of benefits that a given tax rate would provide if a 
national scheme were adopted was entirely lacking. For these reasons, and 
because of the administrative difficulties of launching a national system 
with no prior experience, some who favor a national scheme believed that 
a period of experimentation with different systems would supply the evi- 
dence on which the public could form conclusions as to which system 
was, in fact, the one which would best meet the needs of the workers. 

There were objections also to the accumulation of any kind of reserves 
and to the payroll tax. The Lundeen bill, which had some supporters but 
which was little discussed, provided that out-of-work benefits should be 
paid to all the unemployed during the whole period of their unemploy- 
ment from the national treasury. 

A payroll tax may be objected to for many reasons. Beveridge’ has 
pointed out that “‘on fiscal grounds a tax on employment is hard to de- 
fend; it does not come out of profits; it goes directly into costs of produc- 
tion, it discourages a desirable activity,” so that “if unemployment insur- 
ance is going to become unemployment relief subject to the Labour Ex- 
change test,”’ financed by means of a “direct tax on employment it has 
little to commend it.” It was for this reason that he argued that the insur- 
ance principle of limited benefits paid out of the special tax on employers 
and employees, with a fixed contribution by the government, should be 
strictly adhered to and the unemployment insurance system not made a 
system of relief for the unemployed. 

There was much discussion in Washington at the Conference called in 
the autumn of 1934 and in the Advisory Council appointed by the 
President, as to whether a tax should also be levied on employees. Those 
who wanted to see the English system adopted with very few modifica- 
tions and with close adherence to private insurance principles—Paul H. 


Michigan, Minnesota, New Hampshire, New Jersey, New York, North Carolina, Ohio, Penn- 
sylvania, Rhode Island, South Carolina, Tennessee, Vermont. 

49 English and Continental experience has been with a pooled system only, and all except 
Russia require employee contributions. Voluntary experiments in a few industries in the 
United States with the individual reserve system furnished no adequate basis for judgment. 

5° Op. cit. supra note 28, at 408. 
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Douglas, I. M. Rubinow, and Paul Kellogg, for example—favored contri- 
butions by the workers. Employers generally, although not universally, 
also favored employee contributions. The only argument they could offer 
to Labor was that if they contributed they would have more voice in the 
administration of the act, and the benefits would be larger or longer con- 
tinued, or both. Labor’s participation in the administration of workmen’s 
compensation has resulted from its political power, as the employee 
makes no contribution to the costs, so that the first of these arguments has 
little merit. Probably the real reasons why the employers advocated em- 
ployee contributions were that they (1) would make the scheme less 
popular with the workers and (2) would hold down future demands for 
larger benefits. President Green of the American Federation of Labor 
summarized in his statement before the Senate Finance Committee™ 
Labor’s objections to employee contribution as follows: 

There are many reasons why organized labor opposes compulsory employee con- 
tribution to unemployment funds. The primary reason is that wages are so low for 
the vast majority of wage-earners that they simply will not permit even very small 
contributions to such fund. Employee contributions would literally have to come out 
of the bread and butter of the wage-earner 

A second reason why we oppose compulsory employee contribution is that contri- 
butions for unemployment insurance paid by employers are ultimately passed on to the 
consumers, while the contributions of the workers must come out of their net earnings, 
and cannot be shifted in any way.* 


The costs of unemployment compensation and old age benefit will, of 
course, vary greatly from industry to industry, depending on the labor 
cost in production. An attempt to estimate the costs to the consumer or 
to the share-holder was made in a series of articles by Arundel Cotter and 
Thomas W. Phelps.’ 

Information as to labor costs in relation to total production costs, prof- 
its, etc., during the past five years was supplied the authors by 300 lead- 
ing corporations. Their analysis showed interesting differences in the rela- 
tive costs when the old age and unemployment excise taxes on payrolls 
reached the maximum. For example, the tax for oil would amount to 
four-fifths of one per cent of total sales while for coal would be three per 
cent.54 If the reserve plan were adopted, coal’s troubles would be in- 
creased, since it is a seasonal industry. According to the report submitted 
by United States Steel on a ten-year average from 1925 to 1935, the added 


5* See Testimony of Wm. Green, op. cit. supra note 46, at 164. 5? Td. at 164. 

53 Cotter and Phelps, op. cit. supra note 47. This work is the compilation (with slight re- 
vision) of a series of articles appearing in the Wall Street Journal in the early part of 1936. 

54 Id. at 98. 
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cost per ton of steel would have been $0.93 for unemployment compensa- 
tion and $1.84 for unemployment plus old age benefits. If this added cost 
had been taken from profits, the dividends in 1929, the authors find, would 
have been reduced from $21.17 per share to $19.69, and in 1932 the 
deficit would have been increased by about $4,000,000.55 On the informa- 
tion submitted by meat packers, Cotter and Phelps estimated that “‘about 
one-tenth of a cent a pound is what it will cost to have social security with 
your meat when the new law is in full effect.”* 


STATE UNEMPLOYMENT COMPENSATION LAWS 


To date, fifteen states and the District of Columbia have moved to 
secure for their unemployed workers the funds being collected through 
the payroll tax.57 On the points of controversy to which reference has 
been made, only New York has an exclusively pooled fund, and only 
Wisconsin the reserve system,** although the Oregon and Indiana laws 
have many of the reserve features. All the other states provide for pooled 
funds with merit ratings for employers based on their employment record. 
The basis of the merit rating is not worked out in detail in most of the 
laws, and administrative procedures have not as yet been determined. 
As to employee contributions: New York, Utah, Wisconsin, Oregon, 
Mississippi, South Carolina, and the District of Columbia do not tax the 
employees, while New Hampshire, Massachusetts, Rhode Island, Indiana, 
California, Washington, Idaho, Alabama, and Louisiana provide for de- 
ductions from wages, usually of one per cent of wages, or one-half the 
employer contribution. 


ADMINISTRATION 


The administrative problems that are certain to arise in the administra- 
tion of the Act are little appreciated. There is a vast clerical job in record 


55 Jd. at 12. 56 Td. at 20. 


87 Alabama: Ala. L. 1935, c. 447; L. 1936, House Bill no. 204 (Approved, April 21, 1936). 
California: Cal. L. 1935, c. 352. District of Columbia: Public No. 386, 74th Congress, as 
amended by Public No. 446 (Approved, Feb. 13, 1936) and Public No. 762 (Approved, June 
23, 1936). Idaho: Idaho L. 1935, c. 12. Indiana: Ind. Acts 1936, c. 4 (special session). 
Louisiana: La. L. 1936, H.B. no. 82. Massachusetts: Mass. L. 1936, c. 479; L. 1936, cc. 12, 
249. Mississippi: Miss. L. 1936, c. 176; L. 1936, H.B. no. 10 (special session). New Hamp- 
shire: N.H.L. 1936, cc. 99, 142; L. 1936, c. 3. New York: N.Y.L. 1935, c. 468; L. 1936, cc. 
117, 697. Oregon: Ore. L. 1935, c. 70 (special session). Rhode Island: R.I.L. 1936, c. 2333. 
South Carolina: S.C. L. 1936, Act. 768. Utah: Utah L. 1935, c. 38, as repealed by L. 1936, 
House Bill no. 2 (Approved, Aug. 27, 1936 in special session). Washington: Wash. L. 1935, 
c. 145. Wisconsin: Wis. L. 1931, c. 20 as amended (special session); L. 1933, cc. 186, 383; L. 
1935, CC. 192, 272, 446. 

8 Utah, which adopted the reserve plan in 1935, substituted for it in August, 1936, the 
pooled fund with merit ratings. 
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keeping for each state in the administration of its unemployment com- 
pensation and for the United States in connection with the collection of 
the tax and the payment of old age benefits. Our Federal-State Employ- 
ment Service must be expanded and improved. In Great Britain, the last 
count made showed only about twenty-five per cent of the jobs obtained 
by the unemployed workers covered by the British Act are secured by the 
National Employment Exchange.” As the British system was organized 
on a national basis more than twenty-five years ago, there is no basis for 
thinking that our Federal-State Employment Service can for some years 
to come equal the record of the British. And yet we must rely on the 
employment service to determine whether or not an unemployed man can 
get a job before he is eligible for benefits. Just as in the interpretation of 
workmen’s compensation legislation, there will be many issues to decide 
in connection with determining eligibility for benefits. For example, ques- 
tions are certain to arise as to whether a worker was dismissed for cause, 
or whether there was a strike or lockout, whether he was able to work, 
etc. In connection with these and many other questions, the investiga- 
tors for the state agency administering unemployment compensation and 
the appeal boards will gradually build up a definition of what constitutes 
unemployment under our laws. 

The National Security Board is not given general supervisory power 
over the state systems, but it can pass on the effectiveness of state ad- 
ministration in connection with approval of the state law and grants for 
administrative costs. With this power a national agency should be able 
to help in building up effective state administration. A board is, however, 
not administratively effective nor can it handle state relationships as 
successfully as a unified administrative agency. Confusion, delay, and 
misunderstanding are all too likely to result from the board type of ad- 
ministration which Congress has set up. If, instead of a full-time ad- 
ministrative board, the Security Board could be made an unpaid or part- 
time board with authority only to pass on broad policies and decide ap- 
peals from the states, it would be more useful. The newly created British 
Unemployment Council of Social Insurance, a board of experts reporting 
its recommendations directly to the House of Commons, has not as yet 
had time to demonstrate its value. 


AFTER EARNED BENEFITS ARE EXHAUSTED, WHAT? 
Reference has been made to the fact that the weakness of the English 
system at the beginning of the post-war period was that no plan had been 


89 Royal Commission on Unemployment Insurance, Minutes of Evidence 453 (Feb. 19, 
1931). 
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adopted for those who were unemployed and had exhausted their earned 
benefits and that a double decker plan had been adopted by the National 
Government in 1934. No such second tier plan has as yet been adopted 
by the federal government or by any state. In general, after a waiting 
period of three weeks, benefits provided under the state laws adopted to 
date become payable for a period of sixteen weeks at the rate of fifty per 
cent of the wages, with a maximum of $15 a week and a minimum of $5 or 
$7 or no minimum. Whether the tax levied may make possible a shorter 
waiting period or a longer period of benefits or both, experience alone will 
show. but at any rate it is clear that the need of many workers will not 
be met by this system and that poor relief does not provide an adequate 
supplementary form of assistance. The President’s Committee on Eco- 
nomic Security evidently canvassed this subject and reported as follows 
with reference to the type of assistance that should be provided when the 
benefit period is ended: 


We regard work as preferable to other forms of relief where possible. While we favor 
unemployment compensation in cash, we believe that it should be provided for limited 
periods on a contractual basis and without governmental subsidies. Public funds 
should be devoted to providing work rather than to introducing a relief element into 
what should be strictly an insurance system.” 

No commitment was made by the committee on the question of a means 
test for such work. In general, the plan they approve is similar to WPA, 
so that something is known of the possibility and the cost of supplying 
work to some fifty per cent of the unemployed in need of help after their 
statutory benefits are exhausted. In spite of the great superiority of work 
over other forms of assistance, there are many practical difficulties in 
making it the only form of assistance. Certainly, WPA has demonstrated 
that even with large expenditure of funds and great ingenuity in the dis- 
covery of work suited to different types of skills, useful employment can- 
not be provided all employables in non-competitive work. Not only has 
it been impossible in these extraordinary times, but in normal times it can 
hardly be expected that a work project can be set up whenever one or 
more persons in any part of the country have exhausted their work bene- 
fits under the unemployment compensation law. If federal aid is re- 
stricted to providing work, the experience of the past year indicates that 
the families of many unemployed workers will be inadequately supported 
on poor relief. 

WHAT THE SECURITY ACT DOES NOT DO 


There are two methods of evaluating the Social Security Act—one can 
ask how much it does or what it does not do. If we ask the latter question, 
6 Report of the Committee on Economic Security 4 (1935). 
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we find that as farm labor, domestic servants, teachers, social workers, 
etc., are not included, the old age annuity program will cover only a 
little more than half of all gainfully employed persons. In addition to the 
employed persons not included, most wives of the workers will not be 
covered, and small tradespeople and others working on an independent 
basis will not receive old age annuities. Whether they can secure old age 
assistance after a demonstration of need will depend upon the state old 
age assistance laws. As for unemployment compensation, if the states in- 
clude, as the federal tax does, only those who are employers of eight or 
more persons, approximately forty-six per cent of the employed persons 
will be insured. A measure of security is thus provided for some 23,000,000 
workers, but not all those who need such protection. The Security Act 
therefore accomplishes much but not all that is needed to protect aged 
and unemployed workers. Moreover, the act makes no provision for sick- 
ness insurance, one of the hazards which is usually much feared by the 
workers after they reach middle age. 


THE HAZARD OF SICKNESS 

Ill health is one of the most common causes of dependency. When it at- 
tacks the wage-earner, his wages cease and his future earning capacity 
often depends upon the kind of medical care he receives. But in addition 
to the incapacity that may come to him, the serious illness of his wife or 
children often means the accumulation of debts, the loss of credit with 
landlord and store-keeper, and finally an appeal for relief. The German 
and English method of compulsory contributory sickness insurance for 
employed workers was widely discussed in the United States between 1912 
and 1920, but with the doctors and employers opposed, and organized 
labor showing no great enthusiasm for the compulsory contributory sys- 
tem, no laws were passed. Public discussion of the subject was not re- 
newed until in 1932, when the report of the Committee on the Cost of 
Medical Care showed a majority in favor of a voluntary insurance 
system.” During the depression, large numbers of doctors for the first 
time learned what insecurity means to them and began to study with a 
new interest the panel system of the British Health Insurance Act, which 
at least assured rent and other fixed charges to the insurance doctors. 
They were therefore more ready to listen to proposals than twenty years 
ago. But the report of the Committee on the Cost of Medical Care satis- 
fied neither the doctors nor the advocates of a real medical care program. 


& Medical Care for the American People: Final Report of the Committee on the Cost of 
Medical Care, Publication No. 28, pp. 120-21 (1932). 





THE SOCIAL SECURITY ACT 67 


The discussion of the objections to so-called “state medicine” in relation 
to the existing unmet need for medical care began anew. A medical 
advisory committee to the Cabinet Committee on Economic Security con- 
sidered proposals for a sickness insurance scheme, but an agreement was 
not reached in 1934 and it was therefore directed to continue its work. 
The Report to the President of the Committee on Economic Security® 
recognized that “‘illness is one of the major causes of economic insecurity 
which threaten people of small means in good times as in bad”’; that “in 
normal times from one-third to one-half of all dependency can be traced 
to the economic effects of illness.”** While making no specific recommen- 
dation, the committee stated “the board principles” which it considered 
“fundamental” for a “sound plan of health insurance.” Its only specific 
recommendation was that “cash payments in partial replacement of wage 
loss due to sickness” should be administered in connection with unem- 
ployment compensation, and that the provision of medical services should 
be a federal-state undertaking.“ The costs of a cash payment for wage 
loss during sickness on substantially the same basis as unemployment 
compensation, i.e., fifty per cent of wages for a maximum period of fifteen 
weeks, the committee reported would require a one to one and one-fourth 
per cent payroll tax. The costs of medical care it found to be “not pri- 
marily a problem of finding new funds, but of budgeting present expendi- 
tures so that each family or worker carries an average risk rather than an 
uncertain risk.” The committee thus committed itself to the compulsory 
contributory system for medical services as well as for cash benefits. It 
did not discuss in its report the advantages or objections to meeting the 
costs of medical care out of general taxes, instead of by a special levy. 
An important beginning has been made in public provision of medical care 
for certain specific diseases, for example, for mental disease, tuberculosis, 
cancer in a few states, orthopedic treatment for crippled children in most 
states, and for general care in the state hospitals which have been estab- 
lished in connection with the medical schools of the state universities of 
Colorado, Iowa, Michigan, Minnesota, and Wisconsin, as well as in public 
municipal and county charity hospitals. It is not possible here to enumer- 
ate the inadequacies of the British health insurance system, which pro- 
vides medical examination and treatment of minor diseases for employed 
persons only. This leaves the problem of hospital care, medical care for 
married women not employed outside their own homes, for children, and 
those of small income who are not in an employed status, still unsolved. 
“U.S. Government Printing Office, Washington, 1935. 
3 Jd. at 38. $4 Td. at 42. s Td. at 43. % Ibid. 
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While it was expected in 1934, when the Committee on Economic 
Security reported to the President that agreement on a plan would be 
reached early in 1935 by its Medical Advisory Committee, no report has 
as yet been made public. The American Medical Association has con- 
tinued its opposition, and the Milbank Memorial Fund, which for several 
years had John Kingsbury, Edgar Sydenstricker, and I. S. Falk at work 
on the actuarial, medical, and other problems of health insurance, is re- 
ported to have given up its work in this field and dismissed” its secretary, 
Mr. Kingsbury, as a result of medical pressure. Grants-in-aid for the pre- 
vention of sickness and medical care for crippled children have been pro- 
vided by the Security Act but we shall still have no care, or inadequate 
medical care for many wage earners and their families, with the resulting 
dependency and lowered efficiency of the worker, unless some national- 
state program for medical care is adopted. 


RELIEF STILL A FIRST LINE OF DEFENSE 

The Security Act clearly does not mean an end of relief. In a short time, 
it is true, all but a very small number of the aged should be “off relief’’; the 
provision of the grants-in-aid for dependent children is inadequate, and 
supplementation will be necessary in many states; no provision is yet 
made in any state for assistance to the unemployed after the out-of- 
work benefits are exhausted; the sick must still depend upon relief, as well 
as all those who are temporarily or permanently unemployable for other 
reasons. Moreover, benefits which are fixed by law on a percentage of 
earnings and not a need basis will often be inadequate. For example, 
fifty per cent of the earnings of an unskilled worker with a large family 
will not be enough to feed the children, and supplemental relief for him 
and his family will often be necessary, even while he is being paid unem- 
ployment benefits. 

While the Security Act takes us a long way toward security, then, it 
leaves much undone. Certainly, relief will still be needed. It is therefore 
important to substitute modern assistance laws for the old pauper relief. 
Moreover, if the whole system is to be on an adequate basis, this residual 


relief program should be supported by federal, state, and local govern- 
ments. 


* Rorty, The Attack on Group Medicine, 143 The Nation 15 (July 4, 1936). 





IMPEACHMENT OF ONE’S OWN WITNESS— 
NEW DEVELOPMENTS 


Mason Lapp* 


HERE is a need today for a critical examination of many of the 
rules of evidence, with a view to their reformation. Here and 


there a forward-looking judge or a courageous court makes a step 
in advance; but the slow process of judicial reform is inadequate and a 
resort to legislation is essential. Among the antiquated rules which have 
been condemned by judges and lawyers is that which in general terms 
prevents a party from impeaching his own witnesses. More specifically 
stated, it prevents attack upon a party’s witness by evidence tending to 
show (1) bad character to discredit his general truth and veracity, (2) pre- 
vious favorable statements inconsistent with the injurious testimony 
given in the trial to expose the witness’ capacity to err and to neutralize 
the destructive testimony, (3) interest, corruption and bias to establish 
motive of the witness to testify against the party calling him. Does this 
rule deserve complete destruction? If so, why has it persisted? If not, 


should it be preserved unchanged, or should it be modified? If the legisla- 
ture should act, what action should it take? 


ORIGIN AND HISTORY 


The origin of the rule that a party cannot impeach his own witness is 
not known with certainty. It is commonly believed to have its root in 
trial by compurgation.' This mode of trial was in vogue during the Middle 
Ages both on the continent and in England, where it became known as 
trial by wager of law.? A party, by taking oath, could establish his plea of 
defense if compurgators swore that they believed he spoke the truth. As 
the compurgators testified only to the verity of the party’s oath, they 
were little more than character witnesses. They were selected by the 
party himself from among his immediate kinsmen in early times and later 


* Professor of Law, Iowa Law School. For their very kind and valuable assistance, the 


writer is obliged to Professors Edmund M. Morgan and John MacArthur Maguire, Harvard 
Law School. 


* 2 Wigmore, Evidence § 896 (2d ed. 1923); Crago v. State, 28 Wyo. 215, 202 Pac. 1099 
(1922). 


? Thayer, Preliminary Treatise 24-34, 69 (1898). 
3 Id. at 25; Moschzisker, The Historic Origin of Trial by Jury, 70 U. of Pa. L. Rev. 1, 73, 
159, at 80-83 (1921-22). 
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from among his relatives, neighbors, and friends. With such wide range 
for selection of his oath-helpers, no thought occurred thai the party could 
impeach them.‘ Thus trial by compurgation set a pattern from which 
it is possible that the impeachment rule might have developed. The prox- 
imity between these two systems of trial is some support for this view. 
While it was not until the Fifteenth Century that witnesses in the modern 
sense were used in jury trials, trial by wager of law still existed as a com- 
peting institution with the jury.s It may be seriously questioned whether 
the idea that a party cannot impeach his own witness came from either 
the system of compurgation or from the decisory oath under the Roman 
law, where the party who tendered oath became bound by the oath of his 
adversary. Moreover, it is significant that none of the earlier cases men- 
tion compurgation or the decisory oath as the origin of the rule. Further- 
more, the first cases stating the rule appear approximately a century after 
trial by compurgation was abandoned in England. While the impeach- 
ment rule is consistent with the practice of trial upon oath, there was no 
logical reason for the modern mode of litigation to adopt the practice be- 
cause of the great differences between the two systems of trial. Jury trial 
as it ultimately developed called for actual testimony as to facts which 
necessarily precluded the free choice of witnesses. This distinction, to- 
gether with the fact that the early cases make no mention whatever of the 
early practice, indicate that any influence by way of compurgation oper- 
ated indirectly and without deliberation. 

A more probable origin of the rule can be found in the transition from 
the inquisitorial method of trial as it gradually emerged into an adversary 
system. Jury trial in the modern sense was the outgrowth of the institu- 
tion of trial by inquisition in which there was no place for the rule that a 
party could not impeach his own witnesses. Trial by inquest was brought 
into England at the time of the Norman invasion. It became the parent 
of the modern jury. Among the first acts of William the Conqueror was 
the taking of a census of the people, lands, and conditions which was 


4 2 Wigmore, op. cit. supra note 1, at § 896. 


8 Id. at §. 575. The defendant could refuse trial by jury in actions of detinue and debt and 
be tried upon his oath with oath-helpers, during the 15th century. Thayer, op. cit. supra 
note 2, at 17-24, 30-31. 


6 Thayer, op. cit. supra note 2, at 7. Whether the jury in England is of Briton or Norman 
origin or a merger of both, is a matter much discussed by the historians. The Normans, how- 
ever, gave it a definite place in their system of administering justice among the conquered 
people. From this time it expanded gradually into an authoritatively recognized method of 
trial. For conflicting theories and the authorities see Moschzisker, The Historic Origin of 
Trial by Jury, 70 U. of Pa. L. Rev. 1-13 (1921). 
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recorded in the “Doomsday Book.” The method of obtaining the infor- 
mation for this record was through the verdicts of inquest sworn to by 
selected persons of the neighborhood. Later Henry II at the Council of 
Nobles held in Clarendon in 1166, established a procedure, later known 
as novel disseisin, to determine questions of seisin and disseisin of land. 
Out of this procedure the system of inquisitorial trial became common 
throughout England, extending to all matters of dispute in both civil and 
criminal causes. This institution soon was accepted as a substitute for 
earlier modes of trial by ordeal and by battle, and challenged the system 
of compurgation. The jurors, or recognitors as they were first called, were 
selected from those in the community who knew, of their own personal 
knowledge, the facts in dispute. The recognitors, usually twelve in num- 
ber, heard no evidence but proceeded to determine the cause by compar- 
ing their own previous information upon the facts. Later deed-witnesses 
and transaction-witnesses were used in connection with jury trial. At 
first they served as jurors themselves and when used in connection with 
the inquisitorial jury, they did not testify but joined the jurors in their 
deliberation, giving information to them. Later other witnesses were per- 
mitted to give testimony before the inquisitors who acted upon both their 
personal knowledge and the information gained from the witnesses in 
rendering a decision. This use of outside testimony was regarded as a rad- 
ical innovation upon the former method of trial. The ordinary witness 
could not be compelled to appear and was in fact discouraged in doing so. 
There was a strong policy against fomenting litigation and the voluntary 
witness was regarded as a meddler, and might become charged with main- 
tenance.? While voluntary witnesses could be presented to the jury, it 
was not until the time of Elizabeth that a party could compel the attend- 
ance of witnesses in civil cases* and the defendant in criminal cases did not 
have this right until the last of the Seventeenth Century? It was by a 
gradual process that the system of litigation shifted from an inquisitorial 
to an adversary character. Even as late as Bushell’s case, in 1670, as 
stated by Chief Justice Vaughan, the jurors were permitted to rely upon 
their own information to nullify any testimony given in court.” In this 
latter stage, the jurors were both judges of evidence as well as witnesses 


74 Wigmore, op. cit. supra note 1, at § 2190. 
® Compulsory attendance of witnesses in civil cases was authorized in 1562. 5 Eliz. c. 9, § 12. 
*’ Twyn’s Trial, 6 How. St. Tr. 513, 516 (1663); Turner’s Trial, 6 How. St. Tr. 565, 570 


(1663); Reading’s Trial, 7 How. St. Tr. 259, 278 (1679). See 1 Wigmore, op. cit. supra note 1, 
at § 575. 


6 How. St. Tr. 999 (1670). 
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and by gradual process, the system evolved whereby they became solely 
judges of the evidence apart from any knowledge of their own. It was not 
until the case of Rex v. Hutton," in which Lord Ellenborough declared that 
a verdict should not be sustained when based upon the jurors’ own 
knowledge rather than evidence produced before them, that there was a 
clear statement against the system of trial upon personal knowledge of 
the jurors. 

During the period of the inquisitorial system of trial the concept of a 
witness as a witness of the party did not distinctly emerge. Until there 
were witnesses in the modern sense, there could be no reason for the idea 
that a party was bound by his witness or that he could not impeach him. 
Even then in civil cases, although it became common for parties to pro- 
duce witnesses during the Fifteenth and Sixteenth Centuries, the cases 
do not show any statement of the impeachment rule. During this time 
there was still no occasion for the rule in criminal trials as the accused was 
not allowed to have any witnesses during the Sixteenth Century.” By the 
middle of the Seventeenth Century the use of witnesses for the accused 
became common” but it was not until 1695 that he could have them testi- 
fy under oath even in prosecutions for treason. Furthermore, it was not 
until that year that the accused had the right of counsel in trial for treason 
and in trials for felony, not until 1836.4 But for the most of this period 
the idea still persisted that a criminal prosecution was not an adversary 
proceeding."s As the change from the inquisitorial to the adversary sys- 
tem came in criminal cases, we first find the courts declaring that the 
accused can not impeach his own witnesses. The rule was extended to 
civil cases and then extended to the prosecution. It conforms to the an- 
cient idea in connection with compurgation, although this procedure had 
but little relationship to the new mode of trying facts. It naturally fits in- 
to the emerging adversary theory of litigation. It became a part of the 
law without being subjected to close scrutiny as the earlier cases did no 
more than state the rule. In the Eighteenth and Nineteenth Centuries 
when the courts began to feel the necessity of justifying accepted rules 
upon rational grounds, they endeavored to lend respectability to the doc- 
trine and to place limits upon its application. 

™ 4 Maule & S. 532 (1816). 


"™ Throckmorton’s Trial, 1 How. St. Tr. 869, 885 (1554); Udall’s Trial, 1 How. St. Tr. 1271, 
1280, 1304 (1590). 


"3 Faulconer’s Trial, 5 How. St. Tr. 323, 357 (1653); Hawkins’ Trial, 6 How. St. Tr. 921 
933 (1669). 

"41 Wigmore, op. cit. supra note 1, at §§ 575, 2190. 

*s Plunket’s Trial, 8 How. St. Tr. 447, 496 (1681). 
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The two criminal cases in which the rule makes its first reported appear- 
ance were decided in 1681, approximately a century after wager of law had 
dropped into disuse. In Fitsharris’ Trial, the accused was informed that he 
should not disparage his own witnesses and that he could not attempt to 
obtain a self-contradiction of an unwilling witness.”* In Coolidge’s Trial, 
Lord Chief Justice North said: 

Look you Mr. Coolidge, I will tell you something for law and to set you right. 
Whatsoever witnesses you call, you call them as witnesses to testify the truth for you; 


if you ask them any questions you must take what they have said as true, ... . let 
him answer you if he will but you must not afterwards go to disprove him.” 


The earliest civil case upon the subject is apparently Adams v. Arnold, 
wherein Holt, C.J., “would not suffer the plaintiff to discredit a witness 
of his own calling, he having testified against him.” In the latter part of 
the Seventeenth Century, the rule was given further impetus by its use in 
the trial of Warren Hastings,” in which the prosecution was denied the 
right to examine a witness produced by it as to prior declarations incon- 
sistent with the answer of the witness. In Rex v. Oldroyd® a new angle of 
the question arose when the judge examined a witness whom the prosecu- 
tion expressed unwillingness to call as she was suspected of being an accom- 
plice. The judge, observing her testimony to favor the accused, had her 
deposition before the coroner read for the purpose of affecting her credit. 
When presented for the opinion of the judges it was held proper that the 
judge admit the contradictory deposition, and Lord Ellenborough and 
Mansfield, C. J., thought the prosecution had the same right.” In Ewer ». 
Ambrose it was held error to admit a contradictory statement as sub- 
stantive evidence. Judges Bayley and Holroyd thought it should not be 
admitted to discredit the defendant’s own witness, but Judge Littledale 
considered it unnecessary to decide the question. In the leading case of 
Wright v. Beckett® the plaintiff was allowed to show that his witness who 


8 How. St. Tr. 223, 369, 373 (1681). 178 How. St. Tr. 549, 636 (1681). 

"8 12 Mod. 375, 90 Eng. Rep. 1064 (1700). 

‘9 Warren Hastings’ Trial, Lords’ Journal, Feb. 9, April 10, 31 Parl. Hist. 369 (1788). See 
2 Wigmore, op. cit. supra note 1, at §§ 896 (5), 905 n. 1. 

7° Russ. & Ry. 88 (1803). 

* In accord with this view, see State v. Slack, 69 Vt. 486, 38 Atl. 311 (1897); Litsinger v. 
U.S., 44 F. (2d) 45 (C.C.A. 7th 1930); Morris v. State, 100 Fla. 850, 130 So. 582 (1930); 
Carle v. People, 200 Ill. 494, 66 N.E. 32 (1902); People v. Rotello, 339 Ill. 448, 171 N.E. 540 
(1930); but ¢f. People v. Krejewsky, 332 Ill. 120, 163 N.E. 438 (1928). 

23 B & C. 746 (1825). 

73 1 Moo. & Rob. 414, 418 (1834). Lord Denman held similarly in Dunn v. Aslett, 2 Moo. 
& Rob. 122 (1838). 
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gave adverse testimony had related the facts differently to his attorney 
before trial. When the point was later argued before Denman, L.C.]J., 
and Bolland, B., opposite views were expressed. Lord Denman gave an 
able opinion in support of the admission of the impeachment testimony, 
but Baron Bolland held against it, regarding Rex v. Oldroyd™ not in point, 
and considering Ewer v. Ambrose*® as settled precedent. The English 
courts in later cases uniformly rejected the views of Lord Denman.” 
Baron Parke, in Holdsworth v. Mayor of Dartmouth,” stated that he had 
never doubted the opinion of Baron Bolland if the fact sought to be im- 
peached were raised in examination in chief. Justices Erskine,* Patter- 
son,” Wightman” and Dr. Lushington™ in different cases expressly re- 
jected all efforts of a party to impeach his own witness. The last develop- 
ment before the English Common Law Procedure Act*® is found in the 
case of Melhuish v. Collier, in which it was held that a party might ex- 
amine his own witness upon prior contradictions, not with the view of dis- 
crediting him, but of refreshing his recollection and of getting the witness 
to correct himself. The court distinguished this procedure from calling 
other witnesses to testify that the witness made the statements which he 
denies. In 1854 legislation in England brought the law back to the earlier 
position of Lord Denman, with the unfortunate exception that impeach- 
ment by proof of prior contradiction is permitted only when the judge is 
of the opinion that the witness is adverse.*4 


The development of the English law is duplicated in American law with 
the courts vacillating upon the rule, quite generally establishing it, and 


24 See note 20 supra. 

5 See note 22 supra. 

* His opinion had great influence, however, in obtaining legislative reform in England. It 
was set out at length in the Second Report of the Common Law Commissioners of England in 
1853 which resulted in partial removal of the inhibition. See pp. 15-19 of this report. 

272 Moo. & Rob. 153 (1838). 

28 Regina v. Ball, 8 C. & P. 745 (1839), on which Erskine, J., said, “. . . . you cannot call a 


witness, or give evidence not otherwise admissible, for the purpose of discrediting your own 
witness.” Also Winter v. Butt, 2 Moo. & Rob. 357 (1841). 


29 Regina v. Farr, 8 C. & P. 768 (1839). 

3° Allay v. Hutchings, 2 Moo. & Rob. 358 (1841). 

3» The Lochlibo, 14 Jur. 792, 1 Eng. L. & Eq. 645 (1850). In this case the use of prior in- 
consistent statements was held objectionable because it permitted indirectly what a party 
could not do in a straightforward way, namely, to discredit his witness by general evidence. 


#17 and 18 Vict. c. 125, § 22 (1854). See note 83 infra. 
3315 Q.B. 878, 117 Eng. Rep. 690 (1850). 


34 For extensive discussion of all legislation dealing with the impeachment i see pp. 
88-096 infra. 
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then proceeding to qualify it, with varying degrees of success. The prob- 
lem first appeared in this country in the North Carolina case of State ». 
Norris, in which the court permitted impeachment by showing the wit- 
ness’ contradictions, but without citing any authorities. The court stated: 

Were not the solicitor allowed to impeach such evidence, a wide door would be open 
for acquittal of the prisoner by false testimony; the prisoner would have nothing 


more to do than cause his witnesses to be introduced on the part of the state. They 
might therefore pass for truth any falsities they might think proper to utter. 


Shortly afterward, the rule of that state was changed, reaching the same 
result as the English cases. In New York the exclusion was early estab- 
lished and still continues.” In the federal case of Ellicott v. Pearl,* in 
which an explanatory report of a survey was rejected for use of impeach- 
ing a party’s witness, Judge Story said: 

But, in truth, the evidence was offered to discredit in part his present testimony; 
and certainly, the demandants were not at liberty to discredit their own witness, by 


showing his former declarations upon the same subject; though they might show by 
other witnesses that he was mistaken. 


The tendency in this country generally has been to accept the rule but 
enlarge the possibilities of self-impeachment.” The doctrine of surprise 
has developed, which permits a party to interrogate his own witness to 
obtain self-contradiction.*° Some courts have gone further and admitted 


independent proof of inconsistent statements where a party has shown 
that he was surprised, misled or deceived by the adverse testimony.” 
The Illinois Appellate Court adopted this more liberal view in the case of 


38 Haywood (N.C.) 429, 1 Am. Dec. 564 (1796). 
% Sawrey v. Murrell, 2 Haywood (N.C.) 397 (1806); State v. Taylor, 88 N.C. 694 (1883). 


37 Lawrence v. Barker, 5 Wend. (N.Y.) 301 (1830); Bullard v. Pearsall, 53 N.Y. 230 (1873); 
People v. Purtell, 243 N.Y. 273, 153 N.E. 72 (1926); see Holtzoff, The New York Rule as to 
Impeachment by a Party of His Own Witness, 24 Col. L. Rev. 715 (1924). For discussion of 
the recent legislative proposal in New York, see pp. 91-96 infra. 

38 ro Pet. (U.S.) 412, 440 (1836). 


39 Hurley v. State, 46 Ohio St. 320, 21 N.E. 645 (1889); Bullard v. Pearsall, 53 N.Y. 230, 
231 (1873); State v. Wolfe, 109 W.Va. 590, 156 S.E. 56 (1930); Stanley v. Sun Ins. Office, 
126 Neb. 205, 252 N.W. 807 (1934); Alabama Power Co. v. Hall, 212 Ala. 638, 103 So. 867 
(1925); Sullivan v. U.S., 28 F. (2d) 147 (C.C.A. 9th 1928); Note, Am. Cas. 1914 B, 1120-35. 

4 Ibid. 


* Selover v. Bryant, 54 Minn. 434, 56 N.W. 58 (1893); Hurlburt v. Bellows, 50 N.H. 105 
(1870); Murphy v. State, 120 Md. 229, 87 Atl. 811 (1913); People v. Payne, 131 Mich. 474, 
gt N.W. 739 (1902); Sturgis v. State, 2 Okla. Crim. 362, 102 Pac. 57 (1909); Dunn v. Dun- 
naker, 87 Mo. 597 (1885); George v. Triplett, 5 N.D. 50, 63 N.W. 891 (1895); State v. 
D’Adame, 84 N.J.L. 386, 86 Atl. 414 (1913); Schmeltz v. Tracy, 119 Conn. 492, 177 Atl. 
520 (1935). 
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National Syrup Co. v. Carlson,” but little use has been made of it in appli- 
cation. Other decisions place Illinois among the states adhering to the 
common law principle of exclusion.“* The movement in our law to liber- 
alize the right of impeachment follows the course which the English law 
was taking in the case of Melhuish v. Collier“ with the idea of surprise 
usually engrafted upon it.‘ Decisive action uprooting the rule from its 
obscure but secure past has not been generally undertaken by courts or 
legislation. The most liberal tendencies have been at best conservative, 
and have sustained the principle of the rule, founded upon its a priori con- 
ceptions, without searching and testing its merits as a practical device for 
obtaining just decisions of causes in the course of litigation. 


ANALYSIS AND CRITICISM 


The prohibition against impeaching one’s own witnesses has been justi- 
fied by the courts on two grounds: (a) a party by calling and examining a 
witness thereby vouches for and guarantees him to the triers of fact; (b) 
if a party were permitted to impeach the witnesses whom he placed upon 
the witness stand, he would be in a position to control their testimony. 
The impeachment of a party’s own witness by proof of prior inconsistent 
statements has been said to be objectionable for the additional reason 
that the jury might accept the impeachment testimony as proof rather 
than use it only to test credibility. Are these reasons sound in theory or 
in practice? Are they consistent with other rules of procedure? How do 
they operate in actual litigation? 


~« 


A. VOUCHING FOR A PARTY’S WITNESSES 


The cases upon the subject of a party’s right to impeach his own witness 
are replete with statements as a reason for the rule that a party who offers 
a witness thereby represents him as worthy of belief.“° A typical expres- 
sion of this reason for the rule is contained in the statement of Judge 
Rowell in the case of Cox v. Eayres in which he says: 


It seems to be pretty generally conceded that a party cannot impeach his own wit- 
ness by general evidence of his bad character for truth; and the reasons given for the 


# 42 Ill. App. 178 (1891). See also Consolidated Coal Co. v. Seniger, 179 Ill. 370, 53 N.E. 
733 (1899). 

43 Chicago City R. Co. v. Gregory, 221 Ill. 591, 77 N.E. 1112 (1906); People v. Johnson, 
314 IIl. 486, 145 N.E. 703 (1924); People v. Michaels, 335 Ill. 590, 167 N.E. 857 (1929). 

4415 Q.B. 878, 117 Eng. Rep. 690 (1850), supra note 33. - 

45 See notes 40, 41 supra. 

# Becker v. Koch, 104 N.Y. 394, 10 N.E. 701 (1887); Wilson v. Prettyman, 195 Iowa 508, 
192 N.W. 413 (1923); People v. Johnson, 314 Ill. 486, 145 N.E. 703 (1925); State v. Wolfe, 
109 W.Va. 590, 156 S.E. 56 (1930); Underhill, Criminal Evidence § 421 (4th ed. 1935); 3 
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rule are, that by offering a witness in proof of his case, a party thereby represents him 
as worthy of belief, and that thereafter to attack his general character for truth, 
would be not only bad faith towards the court, but in the language of Buller,“ “would 
enable the party to destroy the witness if he spoke against him, and to make him a good 
witness if he speaks for him, with the means in his hands of destroying his credit if he 
speaks against him.”’# 

Other common expressions used in the statement of this reason are that 
the party vouches for his witness or that he has guaranteed him.*? This 
reason has been indiscriminately applied both to cases in which the im- 
peachment attempted was by proof of general evidence of character to 
attack veracity, and to those in which the method of proposed impeach- 
ment was the proof of prior inconsistent statements.” In either situation, 
however, the doctrine that a party guarantees his witness cannot be sus- 
tained upon rational grounds. Thefe are two principal ideas back of the 
theory. The first is that a party is regarded as selecting his witnesses, 
which may have its root in the history of compurgation. The second idea 
is that a party sponsors what his witness says and this lies in the general 
theory of our modern adversary system of trial. The chief fault in the 
vouching theory lies in the lack of free choice in the selection of witnesses. 
There is a vital distinction between oath-takers and witnesses both in se- 
lection and function. Except in the case of character witnesses and expert 
testimony, parties under the adversary system do not choose any persons 
they might like to place upon the witness stand, but are forced to take 
those, good or bad, who by fate or chance happen to have been exposed 
to the opportunity of observing or hearing facts which pertain to the case 
on trial.* Even a person choosing a course of life with the most exacting 
precautions is likely to find it necessary to call witnesses who are the least 
desirable when he has his day in court. The error of the vouching theory 


etal Evidence §1389 (11th ed. 1935); 1 Greenleaf, Evidence § 442 (1866); 


2 Wigmore, op. cit. supra note 1, at § 898. 


47 Trials at Nisi Prius 297 (1767). 48 55 Vt. 24, 27 (1883). 49 See note 46 supra. 


8° For critical discussion on this point see Taylor, Evidence §§ 1047-49 (1848) Contra, 
Selover v. Bryant, 54 Minn. 434, 56 N.W. 58 (1893). The courts which have broken away from 
the impeachment rule have done so only as to impeachment by prior inconsistent statements, 
interest, corruption, and bias. Mr. Wigmore in commenting on the deductions from the vouch- 
ing theory says, “If the party is to be taken as guaranteeing the witness’ credibility, clearly 
he is prohibited from exposing, by any means whatever, an error of that witness, and espe- 
cially an error which carries with it an implication of other errors, from whatever source.” 


2 Wigmore, op. cit. supra note 1, at § 902. This statement emphasizes the need for complete 
abolition of the rule. 


st Selover v. Bryant, 54 Minn. 434, 56 N.W. 58 (1893); see May, Some Rules of Evidence, 
11 Am. L. Rev. 264 (1876). 
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is most apparent where the adverse party is called as a witness. The rule 
is ineffective to exclude the prior inconsistent statements of the adverse 
party because they are admissible as admissions.” The courts, however, 
still hold that the party who produces his adversary as a witness vouches 
for his veracity and shall not be allowed to show him unworthy of credit 
generally. The unreasonableness of the doctrine is disclosed in the case 
of Webber v. Jackson, in which the plaintiff put the defendant upon the 
stand for the purpose of proving fraud under a judgment creditor’s bill. 
Against the impeachment rule the court pointedly said, “But it seems a 
little incongruous to claim that a party who puts the defendant upon the 
stand for the express purpose of showing his fraud, thereby gives him 
credit for honesty.” 

The courts have uniformly rejected the idea that a party vouches for 
witnesses whom he is under a duty to call.’ In a very real sense, with the 
exception of experts and those who testify as to character, most witnesses 
are necessary from the standpoint of the party. Indeed, in the case of 
technically necessary witnesses, the proponent often exercises choice in 
advance. Comparatively, the ordinary witness more nearly fits a rational 
classification of necessary witnesses. There is a distinction, in that the 
law places no duty upon him to call the particular witness as in the case 
of a necessary witness, but if he expects to present his case at all in court, 
he must select those available or have none. 

From another aspect the vouching theory fails to take into account the 
inability of a party to select witnesses whose testimony he may predict 
with certainty. Jeremy Bentham, in his attack upon the vouching theory 
stated that it rests upon the false axiom that: 

All men belong to one or the other of two classes—the trustworthy and the un- 
trustworthy. The trustworthy never say anything but what is true: by them you 


can never be deceived. The untrustworthy never say anything but what is false: so 
sure as you believe them, so sure are you deceived.™ 


5? People v. Michaels, 335 Ill. 590, 167 N.E. 857 (1929); Lambert v. Armentrout, 65 W.Va 
375, 64 S.E. 260 (1909); Koester v. Rochester Candy Works, 194 N.Y. 92, 87 N.E. 77 (1909). 

53 Mississippi Glass Co. v. Franzen, 143 Fed. sor (C.C.A. 3d 1906); Bushnell v. Bushnell, 
103 Conn. 583, 131 Atl. 432 (1925); Royer v. Erb, 219 Iowa 705, 259 N.W. 584 (1935). 

5479 Mich. 175, 179, 44 N.W. 591, 592 (1890). See, under statute, Fleegar v. Consumer’s 
Power Co., 262 Mich. 537, 247 N.W. 741 (1934). 

8s Thompson v. Owen, 174 Ill. 229, 51 N.E. 1046 (1898); Im re Estate of Warren, 138 Ore. 
283, 4 P. (2d) 635 (1931); State v. Slack, 69 Vt. 486, 38 Atl. 311 (1897) (holding that the State 
in a criminal case may impeach its own witnesses on account of its obligation to bring forward 
all witnesses irrespective of their character). 

2 Bentham, Rationale of Judicial Evidence 64 (1827), quoted in 2 Wigmore, of. cit. supra 
note 1, at 256. 
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Common experience demonstrates that the truth may be misunderstood 
by those presumably reliable, and that persons of questionable character 
may, and perhaps most often do speak the truth. The use of either class 
of witnesses should not carry the penalty of being denied the right to im- 
peach them if false in their testimony. 

This leads us to the second inquiry as to the extent to which a party, 
by presenting a witness in court, sponsors what the witness says. The 
theory that a party should be held to do so lies in our adversary system of 
trial. Under the early inquisitorial system, the jurors, acting upon their 
own knowledge or investigation, or hearing such witnesses as happened to 
be present, did not look at the witnesses as being connected with the 
parties. Under the adversary system, by which the parties on each side 
present only the witnesses by whom-they expect to sustain their case, it is 
somewhat natural to regard the witnesses as belonging to the party who 
calls them. The litigant is permitted to emphasize his strength, minimize 
his own weaknesses and magnify the weaknesses of his opponent. Consist- 
ent with this scheme is the thought that a party vouches for the persons 
he presents as witnesses although he may freely attack those of his 
opponent. 

The common law method of pleading gives some light upon the extent 
to which the adversary system requires each party to investigate his case 
in advance and make a final determination of the facts before trial. The 
litigant was required to know with approximate certainty, in advance of 
trial, what his proof would establish, and to state with nicety and exact- 
ness the issue upon which he expected to rest his case. The penalty for 
variance was severe. The same particularity was demanded in the older 
criminal law indictments. This detailed investigation by the parties prior 
to trial exacted under the early law accords with the notion that the par- 
ties should be held to guarantee their witnesses. 

Later, the rules of pleading became more flexible and more adaptable 
to the necessity of the parties who were unable to know in advance of 
trial just how their evidence would develop.” Plaintiffs were allowed to 
state their cause of action in several counts, and defendants were per- 
mitted to make inconsistent pleas. Permission was granted to allow 
amendments during trial to make the pleadings conform to the proof. 
The modern method of code pleading was designed to eliminate the ex- 


8’ Clark, Code Pleading 314 (1928); Shipman, Common Law Pleading 203-6 (Ballantine 
ed. 1923); Stephen, Pleading 73-75, 166, 81 (Williston ed. 1895); Pomeroy’s Code Remedies 
§$§ 447-449, 456, 457 (sth ed. 1929); Scott, Fundamentals of Procedure, c. 5 (1922); Thomp- 
son, Trials §§ 2310, 2312 (2d ed. 1912). 
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treme exactness required in the early law. Likewise the present day in- 
dictment is a totally different instrument than in the past. From this 
great change in pleading, it is apparent that under the adversary system 
the law has definitely recognized the inability of a party to know in ad- 
vance what his proof will be, and the gross unfairness which would result 
if he were compelled to rely only upon the facts as known by him before 
trial. 

These devices by which parties are permitted greater freedom in plead- 
ing reveal that the adversary theory has given way in those places where 
its application would work a demonstrable injustice. Likewise, in connec- 
tion with the impeachment rule, the adversary theory of trial has yielded 
to the right of a party to impeach his own witness in the case of necessary 
witnesses.* Also, it defeats its object if it compels a party to keep essen- 
tial proof from the triers of fact. Therefore, it has not prevented contra- 
diction by other witnesses.” It has partially opened the way for impeach- 
ment by permitting examination of the witness himself for the purpose of 
refreshing his recollection and inducing him to tell the truth.” It has also 
permitted impeachment of a witness whom a party called, but from whom 
he obtained no material testimony. It is illogical to hold that a party 
vouches for his witnesses when under the adversary system he could not 
effectually guarantee them if he desired to do so.* It is reasonable to re- 
quire all possible preparation in advance of trial but it is an unjustifiable 
extension of the theory to deny a party the right to attack a witness from 
whom investigation indicated favorable testimony would be given. As the 
adversary theory has gradually conformed to the demands of reality and 
has recognized the inability of a party to predict with accuracy what his 
testimony will be in advance, it is time that it should carry this principle 
to the repudiation of the vouching theory which has resulted in a denial 
of the right of a party to impeach his own witnesses. 


B. CONTROL OF WITNESSES 


Mr. Justice Buller’s statement quoted by Judgé’ Rowell suggests that 
the power to impeach involves the power to destroy.* Mr. Wigmore elab- 
orates it thus: 


58 See note 55 supra. 

%® Alexander v. Gibson, 2 Camp. 555 (1811); Lewis v. Wabash R. Co., 142 Mo. App. 585, 
121 S.W. 1090 (1909); Olmstead v. Winsted Bank, 32 Conn. 278 (1864); Chicago City Ry. Co. 
v. Gregory, 221 Ill. 591, 77 N.E. 1112 (1906). 


% See note 39 supra. 
* Fall Brook Coal Co. v. Hewson, 158 N.Y. 150, 52 N.E. 1059 (1899). 
 Selover v. Bryant, 54 Minn. 434, 56 N.W. 58 (1893). 63 See text to note 48 supra. 
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The true foundation of policy (so far as there is any) is here manifest. If it were 
permissible, and therefore common, to impeach the character of one’s witness whose 
testimony had been disappointing, no witness would care to risk the abuse of his char- 
acter which might be launched at him by the disappointed party. This fear of the pos- 
sible consequences would operate subjectively to prevent a repentant witness from 
recanting a previously falsified story, and would more or less affect every witness who 
knew that the party calling him expected him to tell a particular story. .... Specula- 
tive as this danger may be, it furnishes the only shred of reason on which the rule 
may be supported." 


There is no indication that Bentham received such an impression from 
Buller’s statement, and in the earlier cases no emphasis is put upon the 
potential threat of coercion. Does it have any basis in fact? 

How fearful persons on the witness stand may be of impeachment is a 
matter of much conjecture. The witness on the stand is, of course, in a 
position of public obervation, holding the center of attraction of jury, 
court and courtroom. What he says or does, and what happens to him in 
the battle between attorneys, are matters of comment and are liable to be 
heralded in the newspapers. If inconsistencies of a witness’ statements 
were permitted to be shown, although involving no moral degradation, they 
might sometimes be embarrassing and become an injury to his self-esteem. 
If proof is permitted of contradictory statements which he denies having 
made to others, the witness may be made to appear either muddle-headed 
or a falsifier. If his moral character is attacked his life becomes an open 
book, exposed for public comment. Psychologists speak of the personal 
ego as one of the dominating characteristics in human behavior. Pride of 
opinion, self-esteem, and the desire to be thought well of are as a matter 
of common experience recognized as factors significant in shaping the 
conduct of people, and these human characteristics are accentuated in the 
courtroom. How does this relate to the theory that the power to impeach 
a witness whom a party calls gives the power to control his testimony? 


1. Impeachment by Bad Character 

We will first consider the operation of the rule prohibiting impeachment 
by evidence of bad character. The fear theory of the impeachment rule 
assumes that a witness would testify falsely, for the party who calls him, 
to avoid being subjected to the foregoing consequences of impeachment. 
Restricting impeachment by the party who called him to testify is sup- 
posed to assure freedom of the bad witness to become honest and to make 
it easy for him to testify to the truth. The need of the rule to accomplish 
this result must be judged from the relation of the witness to the counsel 


+ 2 Wigmore, op. cit. supra note 1, at § 899. 
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in charge of the case because it is through the counsel that the coercion 
would be exercised. If we assume the counsel is honest it is difficult to see 
any occasion for the rule upon this ground. If the witness knew his char- 
acter were bad and knew-the law, he could inform the counsel in advance 
of trial of the facts as he knew them, and it is inconceivable that an honest 
counsel would attempt to coerce the witness into stating the facts favor- 
able to his cause by threats of impeachment. Thus there is an available 
and simple means of attaining the same result without the use of the im- 
peachment rule. If we assume that the witness is ignorant either of his 
own bad character or of the law, again there would be no occasion for the 
rule to operate. The witness would not be conscious of the danger which 
he might encounter and therefore the rule designed to assure him freedom 
in giving testimony could have no effect upon him. 

The operation of the fear theory seems to require a dishonest counsel 
who presents a witness whom he knows does not want to testify as expected 
and the counsel uses the whip of impeachment to hold the witness to the 
expected testimony. For the witness to be put in fear, he would need 
to know that his character was regarded as bad, and believe that the 
counsel intended to use it to impeach him if he failed to testify as expected. 
The witness would need to feel that nothing could be gained by informing 
the counsel of the true facts in advance of trial because he would call him 
to testify anyway and would employ the threat of impeachment to coerce 
his testimony. Such a situation seems improbable both from the stand- 
point of the attorney and of the witness who would yield to such actual or 
implied threats. Furthermore, if the dishonest counsel knew in advance 
that the witness did not believe the facts which were expected from him, 
and did not desire to testify, he would not be safe in using the witness, as 
he could not know whether the danger of impeachment would in fact 
cause the witness to falsify in his favor. The rule is not generally con- 
sidered upon specific tests of its operation but is judged upon the principle 
of coercion as an abstract conception. Here the rule likewise fails because 
it overlooks another factor, namely that the counsel for the adverse party 
might impeach the witness by the means held not available to the party 
who called him. The witness would be escaping impeachment only from 
one of the parties. If he assumed that by giving false testimony he would 
avoid impeachment by the party who called him, he most surely ought to 
expect impeachment by the opposite party who would be justified in doing 
so. This point would seem to rebut conclusively the control theory as 
applied to general character evidence. Furthermore, the control theory 
ignores the danger that the witness might be charged with perjury, which 
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would have a forceful counteracting influence against the fear of being 
impeached. 


11. Impeachment by Interest and Bias 


The control theory of the impeachment rule has little or no opportunity 
to operate in the case of impeachment by interest, hostility, or bias, as these 
qualities involve no degradation of the witness.® The very elements of the 
hostility or interest repudiate the opportunity for the theory to operate, 
as they show the disposition of the witness not to yield to the wishes of the 
party who called him. There is one situation, however, in which this may 
not be true. In case the attempted impeachment by bias disclosed dis- 
graceful conduct, the witness might seek to avoid the embarrassment by 
giving favorable but false testimony. However, it is important to realize 
that if the counsel for the other side of the case had called the witness, the 
same impeachment would be available. The coercion by the adversary 
would then be quite as efficient as if the adversary had called the witness 
as his own. Yet the law permits this impeachment of the witnesses called 
by an opponent. The only effective means of preventing the coercive in- 
fluence of impeachment by proof of disgraceful conduct would be to 
eliminate that type of impeachment altogether. 


11. Impeachment by Corruption 


In the case of impeachment by corruption, similar principles would 
apply as in the case of impeachment by evidence of bad character, with 
the exception that the range of use of such proof is more limited. If the 
corruption had been in the interest of the party calling the witness, he 
would hardly be in a position to impeach the witness by it. 

If the witness had been corrupt in suborning testimony for the party’s 
adversary, it could not be reasonably expected that the witness would 
give favorable testimony on the other side. The very fact of corruption in 
favor of an adversary notifies the counsel that he can not look for favor- 
able testimony from the witness. This method of impeachment is more 
generally usable against an adversary’s witness, rather than by the party 

6 Cases on application of the rule upon interest and bias are not numerous and are in con- 
flict. See Fairly v. Fairly, 38 Miss. 280 (1859); In re Mellen’s Estate, 56 Hun (N.Y.) 553, 
9 N.Y.S. 929 (1890); O’Rear v. Manchester Lumber Co., 6 Ala. App. 461, 60 So. 452 (1912). 
In Southern Bell Tel. & Tel. Co. v. Mayo, 134 Ala. 641, 33 So. 16 (1902), it was held that by 
the general rule that one may not impeach his own witness, he may not show that the witness 
is insane. But in State v. Alexander, 89 Kan. 422, 131 Pac. 139 (1913), the prosecution was 
permitted to prove that one of its witnesses was drunk at the time of observing the facts about 
which he testified. Likewise in State v. Lee, 85 S.C. 101, 67 S.E. 141 (1910), it was held that 


the rule did not apply to evidence showing that the witness for the state was the putative 
father of the accused. 
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who calls him. However, assuming the control theory might operate in 
favor of a party who called the witness, it would also operate to control 
the witness if he had been called by the adversary, yet impeachment in 
this instance is permissible. The situation in which impeachment by cor- 
ruption does aid a party in testing the credibility of his own witness is 
shown in the case of State v. Moon,® in which the witness before trial had 
informed the prosecution of the statements made by the defendant of his 
plans concerning a larceny. When called and examined, he denied knowl- 
edge of these statements. The prosecutor was allowed to cross-examine 
the witness about them after which the witness was arrested for perjury. 
The next day the witness called for the prosecuting attorney, changed his 
statement, and when placed upon the witness stand retold the original 
story and gave the details in respect to subornation by the defendant 
which had caused him to testify falsely. Mr. Wigmore in his comment 
upon the opinion upholding the procedure says, “It is a brilliant example 
in repudiating the artificial trammels of the present rule.’*’ It should be 
observed that in this case there could be no opportunity for the control 
theory to operate because the witness could not have expected the prose- 
cutor to have known of the corruption. Witnesses would conceal such facts 
from the party who called them, which would prevent them from fearing 
that the party would use the proof of corruption against them. Thus the 
coercion theory would fail to operate. 


1v. Impeachment by Inconsistent Statements 


We will next consider the operation of the fear theory in connection 
with impeachment by prior inconsistent statements. For the principle to 
operate, it is necessary to assume that the first story is incorrect and that a 
penitent witness desires to recant and give true testimony when called in 
court. The fear theory assumes that the witness would not do so if he 
knew it were possible to prove that he had made a former contradictory 
statement. Again we must consider the matter from the standpoint of the 
honest and the dishonest counsel. If the witness realized that he had made 
the former statement by mistake and he informed the counsel of this fact 
before trial, an attorney acting in good faith would not call upon him to 
testify. The witness, therefore, could avoid the experience of being im- 
peached in a much easier manner than by giving perjured testimony. If 
the witness, however, did not inform counsel of the mistake before trial 
but changed his story upon the witness stand, the consequences of im- 
peachment by this method could not be serious. There is nothing dis- 


% 71 Kan. 349, 80 Pac. 597 (1905). 67 2 Wigmore, op. cit. supra note 1, at § gor n. 
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graceful about being mistaken and the witness would have the opportu- 
nity of correcting and explaining his former statement. 

If we assume a dishonest counsel or an attorney who did not believe 
that the witness was telling the truth, it is possible that he would endeav- 
or to use this method of impeachment to bring the statements into the 
case although the witness previously informed him of their error. This, 
however, could not operate to coerce the witness. A dishonest counsel 
might claim that the former statement was true and that the witness falsi- 
fied when he changed his story although the counsel believed otherwise. 
The fact that the witness himself admitted the former statement would 
tend to nullify the effect of this accusation. A candid explanation on the 
part of the witness would make it difficult for an unscrupulous attorney 
to disparage the witness unduly and could easily prejudice the attorney in 
the eyes of the jury. There is hardly a slight possibility of coercion by the 
use of prior inconsistent statements; surely not enough to make applica- 
tion of the control theory plausible. 


v. The False Premise of the Control Theory 


The chief fault of the control theory as applied to all types of impeach- 
ment lies in the fact that it assumes that all witnesses who give destructive 
testimony to the party who calls them, are testifying to the truth. Unfor- 
tunately the rule has been most often regarded as prohibiting the impeach- 
ment of a penitent witness, who previously told a false story and desires to 
recant and state only what is true, or of a witness who is being compelled 
to testify falsely under the pressure of having his bad reputation exposed 
if he does not do so. The first story told, surely in many cases and likely 
in most cases, represents the truth, or at least an uncertainty which should 
call into question the correctness of testimonial divergence in court. When 
it is considered how many influences might be brought to bear to make a 
witness change his story, objections to the rule may be appreciated. 
Sympathy for the accused in criminal cases plays a large part in causing 
witnesses to change their testimony, as many people dislike to take an 
active part in causing imprisonment, particularly when friends or relatives 
are involved. The paying-off process in the form of reparation of the loss 
is often potent in persuading prosecuting witnesses to repudiate their 
former statements and to develop an attitude favorable to the defense. 
Bribery also is a significant factor in causing witnesses to change stories 
at the trial, in both civil and criminal cases. Threats of physical violence, 
control by gang domination, and the fear among some witnesses of being 


68 See also, Hurlburt v. Bellows, 50 N.H. 105 (1870); Selover v. Bryant, 54 Minn. 434, 56 
N.W. 58 (1893). 
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disrespected and ostracised for turning state’s evidence weigh heavily in 
preventing the truth from being told. The Association of Grand Jurors of 
New York County in its program to abolish the impeachment rule, em- 
phasized this aspect of the problem, stating: 


Under the existing law in New York, the District Attorney cannot fight back when 
the defendant tampers with his witnesses. One story may be told him in his office, and 
an entirely contradictory one on the witness stand. The law will not allow him to ex- 
pose the lie. Likewise the attorney for the defense who calls a witness is presumed, in 
broad language, to vouch for his character and story and cannot impeach him. As a 
result, in many criminal actions where terrorists are on trial, a witness who originally 


gave the prosecutor information useful to the people repudiates his story through 
fear. 


There is no sound basis for assuming that destructive testimony given by 
a party’s own witness is the truth told by a recanting witness, nor is there 
a realistic foundation for the hypothesis that fear of impeachment dom- 
inates witnesses throughout their examination. The latter conception is at 
best a fanciful psychological speculation, and could not appreciably 
affect an honest and reputable witness, nor is it likely to react upon the 
disreputable.”° As shown in the foregoing analysis, the sphere in which 
the coercion doctrine may operate is very limited, and in most situations 
could be avoided if the witness desired. 


C. IMPEACHING EVIDENCE AS SUBSTANTIVE 


A reason frequently urged in support of the impeachment rule is the 
danger that the jury may accept the impeaching statements as substan- 
tive proof.” This could, of course, apply only in the attempt to impeach 
by proof of prior inconsistent statements. Also, no legitimate purpose of 
impeachment can be served by introducing prior statements against a 
witness who has given no damaging evidence. The courts have discussed 
this problem at length, uniformly holding the testimony inadmissible as 


6 Wright, 1935 Legislative Program of Association of Grand Jurors of New York County, 
12 The Panel 25, 26 (1934). 


7 2 Wigmore, op. cit. supra note 1, at § 899; May, op. cit. supra note 51. 

™ Alabama Power Co. v. Hall, 212 Ala. 638, 103 So. 867 (1925); Ewer v. Ambrose, 3 B. & C. 
746 (1825); Langford v. Jones, 18 Ore. 307, 22 Pac. 1064 (1890); Katz v. State, 92 Tex. Cr. R. 
629, 245 S.W. 242 (1922); State v. Gardner, 135 La. 746, 66 So. 181 (1914); Best, Evidence 
§ 440 (1849); Taylor, Evidence § 1048 (1848); 2 Wigmore, op. cit. supra note 1, at §§ 903, 904 
(8), 1018; Jones Evidence § 853 (3d ed. 1924). The objection to the use of impeachment evi- 
dence as independent proof is well recognized. Donaldson v. New York, N.H. & H.R. Co., 
188 Mass. 484, 74 N.E. 915 (1905). Most of the cases, however, which assert this objection 
as ground for prohibiting impeachment of a party’s own witness deal with the single problem of 
excluding ex parte statements by a witness who has given no damaging proof in court, and 
which would thus have no impeachment value. See note 72 infra. 
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hearsay.” The problem is presented only when a witness gives destructive 
testimony to the party who calls him, and has previously made favorable 
declarations to the contrary. Is the danger of use by the jury as substan- 
tive evidence a valid objection to the right of impeachment? 

Upon three grounds this reason for the rule can not be sustained. First, 
the application of this theory is inconsistent with the accepted doctrine 
that a counsel may obtain an admission from his own witness that he has 
made contradictory statements. In case a party shows that he is surprised 
by the unfavorable testimony, he may make inquiry of his witness con- 
cerning prior statements, to refresh his memory, to probe his conscience, 
and to permit him to explain his divergencies if he admits them.’ If the 
witness admits making the former statement but maintains that it is not 
correct, the statement is nevertheless before the jury just as the impeach- 
ment statement would be. The danger of receiving the contradiction as 
proof would be the same as if other witnesses proved the former state- 
ment.74 

Second, the inconsistent application of this reason pointedly appears in 
connection with impeachment of witnesses of an adversary. The identical 
chance of misuse of impeaching statements exists where the witness has 
damaged the proponent as where the witness had damaged the opponent. 
Yet in the latter case prior inconsistent statements are universally ad- 
mitted without fear that the triers may accept the impeaching state- 
ments as substantive evidence. 

Third, the suggestion of Mr. Wigmore,’> that the hearsay rule be held 
inapplicable to ex parte statements of a witness who is in court, may be 
profitably employed to refute this reason for the impeachment rule. The 
fact that the witness is present in court, sworn upon oath, and subjected 
to cross-examination of the adverse party, substantially eliminates the 
opportunity for error or misjudgment in receiving the former statement. 
Although the prior statements are technically hearsay every condition is 
met, which otherwise calls for the exclusion of such testimony. If there is 
no real danger, even assuming the jury were to accept the prior incon- 
sistent statements as proof, that reason for the rule can not be urged 
where there is a legitimate basis of admitting the statements for impeach- 

7 Crago v. State, 28 Wyo. 215, 202 Pac. 1099 (1922); Kuhn v. United States, 24 F. (2d) 


gto (C.C.A. oth 1928); Sullivan v. U.S., 28 F. (2d) 147 (C.C.A. oth 1928); People v. Spencer, 
58 Cal. App. 197, 208 Pac. 380 (1922). 


73 State v. Wolfe, 109 W.Va. 590, 156 S.E. 56 (1930), and note thereto, 74 A.L.R. 1039 
(1930). 

74 State v. D’Adame, 84 N.J.L. 386, 86 Atl. 414 (1913). 

3 2 Wigmore, op. cit. supra note 1, at § 1018. 
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ment purposes. Fortunately the impeachment rule has been avoided 
where the adverse party is called as a witness, because the prior state- 
ments are received as admissions. Clearly as to non-party witnesses, evi- 
dence of former statements ought to be admitted with instructions by the 
court, limiting its use to impeachment, the same as in innumerable places 
in the law of evidence, proof is admitted with limitations upon the right 
of the jury to consider it. 


LEGISLATION LIBERALIZING THE IMPEACHMENT RULE 


The statutes modifying the common law rule prohibiting a party from 
impeaching his own witness have an interesting history, commencing with 
the English act of 1854, and concluding with the recent legislative reform 
proposed in New York eighty-one years later. The English act is usually 
thought of as the first enactment upon the subject and as having been the 
general pattern for subsequent statutes appearing in Anglo-American 
countries. Other acts are usually described in respect to their similarity 
to or difference from the English act. As a matter of fact, the Scotch law 
was amended three years before the English act to permit impeachment 
of any witness, including thereby a party’s own witness, by proof of prior 
contradictions, and it was not bound up with the limitation that the wit- 
ness prove adverse.” And peculiarly enough the English act did not 
originate in England, but was borrowed in great part’? from the Report 
of the Commissioners on the New York Code of Civil Procedure,”* which 
was submitted to the New York legislature and bears the date of Decem- 
ber 31, 1849. The sections of the report upon which the English act is 
based never became a part of the law of New York. The impeachment 
rule continues in full force in that state, in spite of the diligent efforts for 
law reform urged before the legislature last year. A bill changing the rule 
was presented by the Commission on Administration of Justice, and was 

% 1852 Act. 15 & 16 Vict., c. 27, III. 


77 Taylor, Evidence § 1282 n. 1 (2d ed. 1855); Id. at § 1426 n. (a) (12th ed. 1931). This 
note states that the enactment was taken from the New York Civil Code but these provisions 
were in the Commissioners’ Report only and were not enacted. 


78 Commissioners’ Report, New York Code of Civil Procedure § 1845 (1849). The party 
producing a witness, is not allowed to impeach his credit by evidence of bad character but he 
may contradict him by other evidence, and may also show that he has made at other times, 
statements inconsistent with his present testimony, as provided in section 1848. Sec. 1848. A 
witness may also be impeached by evidence that he has made, at other times, statements in- 
consistent with his present testimony; but before this can be done, the statements must be re- 
lated to him, with the circumstances of times, places and persons present; and he must be 
asked whether he has made such statements, and if so, allowed to explain them. If the state- 
ments be in writing, they must be shown to the witness, before any question is put to him 
concerning them. 
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sponsored by the Association of Grand Jurors of New York County as a 
part of their 1935 Legislative program.”® The bill was passed upon the 
floor of the Senate but was never reported out of the Judiciary Committee 
of the Assembly.* It has met the same fate so far as did the attempt in 
1849 to remedy the evils of the common law rule. The new measure, how- 
ever, is materially different from the earlier one, is much broader in its 
provisions, and presents the first comprehensive treatment of the prob- 
lem.** The bill will undoubtedly be urged again, and the success of its 
enactment is quite probable. The former report of the Field Commission 
has had great influence in this country through the indirect method of the 
English act and quite possibly by direct reference because the legislation 
in the United States corresponds more nearly with the Field proposal than 
with the English law. This, however, could have been done as well by 
practical and natural modification of the English act as by taking the 
New York proposal which, by not being adopted, lost much of its prom- 
inence. 

Unfortunately the English act was very limited in its scope and at most 
but partially opened the way to impeachment by prior inconsistent state- 
ments of a party’s own witness. The act at first applied only to civil pro- 
ceedings but in 1865 was extended to all courts of judicature, civil and 
criminal, The form of the English act is confusing, but in substance it 
provides*’ that a party producing a witness in court: 

(1) shall not be allowed to impeach his credit by general evidence of bad character, 
(2) may contradict him by other evidence, 
(3) may prove that he has made at other times a statement inconsistent with his pres- 
ent testimony, provided, 
(a) the witness prove adverse in the opinion of the judge, 
(b) leave of the judge be obtained by counsel, 
(c) a foundation for impeachment is laid. 


In the Canadian Provinces this statute was uniformly adopted verbatim 
or in substance.*4 Four American states, Florida, New Mexico, Vermont, 


79 Recommended Changes in Practice, Procedure and Evidence, Commission on the Ad- 
ministration of Justice in New York State, p. 61, § 38; Wright, 1935 Legislative Program of 
Association of Grand Jurors of New York County, 12 The Panel 25, 26 (1935). 

8 Greene, 1935 Legislative Program Results, 13 The Panel 3, 7 (1935). 

8 See text to note 100 infra. 8 See note 80 supra. 


83 17 & 18 Vict. c. 125, § 22 (1854): “A party producing a witness shall not be allowed to 
impeach his credit by general evidence of bad character; but he may, in case the witness shall 
in the opinion of the judge prove adverse, contradict him by other evidence, or by leave of the 
judge prove that he has made at other times a statement inconsistent with his present testi- 
mony.” 


84 Wigmore, Evidence § 905 nn. 2, 3 (2d ed. 1923, supp. 1934). 
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Virginia (and Hawaii) have statutes in substance identical to the English 
Act.*5 In the Louisiana Code of Criminal Procedure the elements of both 
hostility and surprise are included, and it is further provided that surprise 
does “‘not arise out of the mere failure of the witness to testify as expected, 
but out of his testifying upon some material matter against the party 
introducing him and in favor of the opposite side.” In the District of 
Columbia there is a statute permitting a party to impeach his own witness 
by proof of prior inconsistent statements in event of surprise with the in- 
cluded proviso that if the statements are made to a party or his attorney 
before the trial, the requisite element is met.*’ This position is similar to 
that of the federal and some state courts without statute but gives more 
assurance for the reception of independent proof of the impeachment 
statements. Georgia®** and the Philippine Islands*® have likewise adopted 
the surprise theory in their statute but by different language, the former 
making the condition of a party’s right to impeach his own witness that 
he be “entrapped” and the latter that he be “‘misled” by the witness. 

The Massachusetts statute” represents the legislation in ten states,” 
Alaska,” and Porto Rico.®} It reads as follows: 

The party who produces a witness shall not impeach his credit by evidence of bad 
character, but may contradict him by other evidence, and may also prove that he has 


made at other times statements inconsistent with his present testimony [foundation 
for impeachment required].™ 


In the case of Ryerson v. Abington decided in the same year that the 
statute was enacted in Massachusetts, the court said in reference to the 


8s Fla. Comp. Gen. L. 1927, § 4377; N. Mex. Ann. Stats. 1929, c. 45, § 607; Vt. Pub. L. 
1933, § 1702; Va. Code 1930, § 6215 (with additional provision that court shall instruct the 
jury not to use the prior statements except for purpose of impeachment). Hawaii Rev. L. 
1925, § 2624. 

% Louisiana Code Crim. Proc. 1932, §§ 487, 488. 

87 D.C. Code 1929, tit. 9, § 21. 

88 Ga. Code 1933, § 5879. The provision first appears in 1861. 

89 Philippine Islands, Code Civil Proc. 1901, § 340. 

9 Mass. Gen. L. 1932, c. 233, §§ 22, 23. 


* Ark. Dig. 1921, § 4186; California Code Civ. Proc. 1931, § 2049; Idaho Code 1932, c.16, 
§ 1207; Burns’ Ind. Stats. 1933, c. 2, § 1926; Carroll’s Ky. Code 1932, § 596; Mont. Rev. Stat. 
1921, § 10666; Ore. Code 1930, c. 9, § 1909; Texas Code Crim. Proc. 1928, § 732; Wyo. Rev. 
Stat. 1931, c. 89, § 1706. 


# Alaska Comp. L. 1933, § 1499. 

93 Porto Rico Rev. Stat. 1911, §§ 1524, 6275. The requirement that the party be surprised 
and the witness prove adverse has been read into the statute, People v. Plata, 36 P.R. 530 
(1927). 

94 See note 87 supra. 
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statute,®> “It is taken almost verbatim from the English statute... . 
omitting however the qualification of the act—‘in case the witness shall in 
the opinion of the judge prove adverse’—and the limit of the right to prove 
such inconsistent statements ‘by leave of the judge’ only.’”” The Massa- 
chusetts statute may have come from the English act, but it has a striking 
similarity to the Field Commission Report of 1849,” which is believed to 
be the true source of all legislation upon the subject prior to the recent 
New York proposal. 

The exact origin of our legislation upon this subject is interesting, in 
that it discloses the common tendency to copy statutes or first proposals, 
rather than make an independent investigation of the merits and sufli- 
ciencies of proposed remedies. The earlier legislation stopped far short of 
an adequate treatment of the problem by dealing only with impeachment 
by prior inconsistent statements. The serious objection to it is the failure 
to admit other impeachment, which, if regarded by the law as worth 
while for testing the truth of an adversary’s proof, would serve in the 
main the same purposes of exposing falsity and error in the case of a 
party’s own witnesses. 


THE PROPOSED NEW YORK LEGISLATION 

The proposal of the Commission on the Administration of Justice in the 
State of New York recognizes and attempts to cure the defects and limita- 
tions of previous legislation pertaining to the impeachment rule. Whereas 
all former legislation has expressly prohibited the impeachment of the 
witness of a party by proof of his general character and has enlarged ad- 
missibility only to the extent of authorizing proof of prior inconsistent 
statements, the New York proposal has attempted to deal with all princi- 
pal methods of impeachment. It is by far the most comprehensive and 
carefully drawn measure upon the subject, and anticipates most of the 
problems with much nicety. Its provisions are as follows: 

The party who calls a witness shall not be precluded from impeaching him by proof 
of prior contradictory statements or by evidence of bias or corruption, or in any other 
manner, except that the party calling the witness shall not be permitted to prove the 


bad reputation of the witness for truth and veracity, or to prove that he was convicted 
of a crime unless such proof is offered prior to or at the beginning of the examination 


9 102 Mass. 526, 530 (1869). Before the act the Massachusetts law followed the rigid com- 
mon law rule. See Adams v. Wheeler, 97 Mass. 67 (1867). The Massachusetts courts have not 
read into the statute the surprise or adverse element, but permit impeachment when injurious 
testimony is given. Brooks v. Weeks, 121 Mass. 433 (1877). 


* For text of report, see note 78 supra. 
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of the witness or unless the court is satisfied that such bad reputation or conviction was 
discovered by the party subsequent to the witness’ giving his testimony.” 

The first part of the proposal, it will be observed, accomplishes all that 
is done under the Massachusetts and English statutes and more. It opens 
the way for a party to prove prior contradictory statements of his own 
witness, which is the total accomplishment of all previous legislation. It 
is not fettered with requirements that the witness be adverse or that the 
party be surprised. In this it is like the Massachusetts type of statute. It 
also contains the additional provision that the party producing a witness 
may impeach him by evidence of bias or corruption. The English act re- 
quires that the witness prove adverse in order to permit his prior contra- 
dictory statements to be introduced. The New York proposal contem- 
plates the admission of proof of those things which make the witness ad- 
verse for the direct purpose of impeachment, rather than as a condition to 
the introduction of previous contradictions. It provides for broad con- 
struction in this respect because it contains a supplemental phrase per- 
mitting impeachment “in any other manner’’ subject to specified excep- 
tions. The whole tone of the proposed act is different from former legisla- 
tion, which explicitly permitted only proof of prior contradictory state- 
ments to escape from the inhibition invoked by the common law. 

The New York proposal is the first attempt to admit impeachment of a 
party’s own witness by proof of general reputation for credit, and the 
previous conviction of a crime. The common law has been firmly set 
against such proof upon the theory early expressed by Judge Buller that a 
party should not be able to make beneficial use of the testimony of a wit- 
ness generally unreliable if the witness prove favorable, but be permitted 
to blacken his character if the testimony turned out to be against him.® 
This position is not without merit. The ostensible unfairness of being 
willing to withold what the party knew about the witness until his testi- 
mony was given and then, if it turned out to be bad, to attack his general 
character, makes a strong appeal for excluding this testimony. The result, 
however, of the common law in making a positive exclusion of this testi- 
mony often puts a party in a difficult position. If the witness proves fa- 
vorable he will be attacked by his opponent, and if the witness is damag- 
ing, he is helpless to expose him. The party is always in danger of suffering 


97 Recommended Changes in Practice, Procedure and Evidence, Commission on the Admin- 
istration of Justice in New York State, p. 61, § 38, Proposed Section 343-a of the Civil Prac- 
tice Act. Also appears in Report of the Commission on Administration of Justice in New 
York State 299 (1934). 


% Trials at Nisi Prius 297 (1767). 
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the ill effects of having the adverse party put him in the position of having 
produced an unreliable witness, and yet he is not in a position to make a 
similar disclosure. The problem thus presented is how to deal fairly with 
the party and also have the party deal fairly with the court. This matter 
is disposed of in the New York proposal by making it possible for a party 
who produces a witness whose character is subject to attack to introduce 
such proof at the beginning of the examination or at a later time if he did 
not have knowledge of those facts when the witness was first examined. 
The bill does not prevent such proof, but it requires that if a party is going 
to use it, he must do so when his witness gives favorable testimony as well 
as when he gives objectionable testimony. 

This part of the proposed statute generally meets all objections which 
might be urged in support of prohibiting proof of general character. The 
coercion theory is dispensed with because the party has done all he could 
do to injure the witness before he has testified upon the facts of the case. 
The guarantee theory is dispensed with because the party discloses at the 
outset that he is not guaranteeing the witness but is showing his objection- 
able character so that the jury may have that testimony in evaluating the 
proof upon the facts in issue. Theoretically the proposed statute is sound, 
and works practically, in the case of impeachment by previous conviction 
of crime. This phase of the problem had been presented in the New York 
case of People v. Minsky, in which the prosecutor called a witness whom he 
knew to be adverse and opened the examination by disclosing his bad 
criminal record. The New York court, upholding the procedure, said: 

The district attorney put her on the stand as a hostile witness to get what he could 
from her. By so doing he did not necessarily present her as a witness of good moral 
character. The law does not limit a party to witnesses of good character, nor does it 
compel a party to conceal the bad record of his witnesses from the jury, to have it 
afterwards revealed by the opposing party with telling effect. Such a rule would be 
unfair alike to the party calling the witness and the jury. Men have been convicted 
of murder in the first degree by the evidence of admittedly dangerous and degenerate 
witnesses, law-breakers and professional criminals But when a disreputable 


witness is called and frankly presented to the jury as such, the party calling represents 
him for the occasion and the purposes of the trial as worthy of belief.» 


In respect to proof of previous conviction of a felony, there is no difficulty 
involved in the requirement that a party disclose this fact before introduc- 
ing evidence upon the issues. But in the case of proof of general character, 
there is a practical difficulty which would prevent a successful operation 
of the New York bill. It is easy enough to disclose the record of one having 


9 227 N.Y. 94, 98-99, 124 N.E. 126, 128 (1919). See also, Vause v. U.S., 53 F. (2d) 346, 
351 (C.C.A. 2d 1931). Compare Labrie v. Midwood, 273 Mass. 578, 174 N.E. 214 (1931). 
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been convicted of a felony, as the witness would ordinarily prefer telling 
this fact for the party who calls him, rather than admit it upon cross- 
examination. It is then more in the nature of sustaining than impeaching 
evidence. But upon the issue of general credit, it might be impossible to 
show bad reputation by the witness himself, and it is not feasible to call 
other witnesses to testify about it before examining the witness. The re- 
sult is that, upon the subject of proof of reputation for truth and veracity, 
the effect of the New York proposal is practically to deny it. Assuming 
that the bad reputation of a witness is shown by other witnesses, it would 
be most unusual psychologically, to be able at that time to obtain helpful 
testimony from the witness. This phase of the bill thus results in no more 
than to permit the party who produces a witness to disclose facts known 
by the witness about his own character which the witness will admit. 
Only in event that the bad reputation of the witness was not known at the 
time of examining the witness can it be shown after examination. The pro- 
posed New York act has the salutary objective of requiring a party who 
knows the faults of his witness to disclose them before he knows what his 
testimony will be, rather than wait and disclose them only if the witness 
turns out to be against him. The only question is its practicality in open- 
ing the way to full impeachment. 


COMPLETE ABROGATION OF THE COMMON LAW RULE 


Whether the New York proposal has gone far enough in the renewal 
of the inhibition of the common law rule is questionable. The intent of the 
sponsors has undoubtedly been that it would do more than its functional 
operation may prove possible. They have assumed the ability to im- 
peach successfully the general credit of the witness by the party who calls 
him, before he testifies. As has been pointed out, the use of bad character 
evidence, except as the witness makes his own disclosure, is practically 
ruled out as a usable impeachment device. This raises the question wheth- 
er the legislation should provide generally that a party may impeach his 
own witness in the same manner and under the same circumstances as he 
may impeach the witness of his adversary. Mr. Wigmore favors the com- 
plete abolition of the common law rule.'®® The report of the Committee of 
the Commonwealth Fund in 1927, commenting upon the rule, stated that 
“The rule prohibiting impeachment of one’s own witness . . . . has no 
shadow of good sense in any of its parts.’”** The gist of the theory favor- 
ing the limitation imposed by the New York plan is the assumed unfair- 

100 2 Wigmore, op. cit. supra note 1, at §§ 896-904. 


tt Report of the Committee of the Commonwealth Fund, The Law of Evidence—Some 
Proposals for its Reform, xvi, n. 1 (1927). 
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ness of counsel when he presents a witness, knowing his reputation is bad, 
and then fails to disclose it if he gives favorable testimony. This would be 
the result of an open door rule, and yet would allow the party to discredit 
the witness if his testimony were unfavorable. The New York limitation 
penalizes party and counsel, by precluding impeachment when disclosure 
is not first made. In doing so, has it impaired just decisions of causes in 
our courts by preventing the fact of the witness’ character from being 
known when the party who calls the witness is then the only one who 
would make the disclosure of bad character? It should be observed that 
the impeachment rule at common law has not prevented parties from 
presenting objectionable witnesses and accepting their beneficial testi- 
mony without disclosing their bad character. Parties have only had to 
gamble on the chances that the testimony would be favorable. The rule 
has only prevented showing bad character when the testimony is destruc- 
tive. Usually the opponent adequately takes care of attacking the char- 
acter of the witness when the testimony is beneficial if the occasion calls 
for it. If the party were allowed to impeach his own witness when he has 
given destructive testimony it would merely give him the same right which 
the opponent has when the testimony is helpful. The New York bill em- 
phasizes the good faith element by requiring the party himself to disclose 
the bad character of his own witness whether his testimony be favorable 
or not, if he wishes to raise the character issue. May an opposite position 
be justified? This brings us again to Bentham’s idea that good men may 
sometimes falsify and bad men may generally tell the truth, and that there 
is no fixed category into which all mankind can be placed under all cir- 
cumstances and at all times. Is it not an incongruous situation which is 
apparently required for a party to be fair under the New York hypothesis, 
namely that he expose the bad reputation of his witness after he has given 
favorable testimony which the party producing him believes is the truth? 
It is very much questioned that a party should be compelled to be the one 
to produce evidence upon the character of his own witness, when the 
technical position in which he is placed is considered, and it can hardly be 
said that it is unfair for him not to do so. Furthermore, the opponent 
might find it indiscreet to attack the character of a witness in situations 
in which he was obviously telling the facts honestly. The point is simply 
that there are occasions in which a party might be willing to rely upon the 
testimony of a generally undesirable witness, if his testimony were true, 
without exposing his bad character, but if the witness gave false testi- 
mony he would feel that he ought to expose it.’” 
2 Starkie, Evidence 217 (1824). 
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From another angle, these same factors would tend to curb abuse of 
this type of impeachment by a party of his own witness. The ostensible 
impropriety of a party in calling a witness and impeaching him if he testi- 
fied against him, would naturally cause attorneys to be hesitant in using 
this method of impeachment. If counsel abused the privilege of using 
character testimony, he would pay the price with the jury, who might 
resent too much of such procedure. This is true in the case of the use of 
general character evidence against the witness of an adversary, an a 
fortiori in the case of a party’s own witness. Excessive use of impeach- 
ment would be checkmated by its own dangers. 

The proposed New York act represents such an advanced step in leg- 
islation upon the subject, and is so well supported by good propriety, that 
it is to be strongly commended. It is surely preferable to all former acts, 
but hardly accomplishes all that is desired. It apparently assumes that it 
has opened the door of impeachment wider than it in fact has. It also in- 
volves distinctions, and opens the way to fact determinations (such as 
whether or not the party knew the witness’ character before he testified), 
which may permit unnecessary appeals and reversals. A more simple form 
of legislation, which would dispose of the entire problem, is suggested as 
follows: 


No party shall be precluded from impeaching a witness because the witness is his 
own. 
This would eliminate all confusion, and the troublesome distinctions 
which give rise to litigation upon the subject, where statutes but partly 
remove the inhibition. The restraint upon impeachment of a party’s own 
witness has burdened the courts from the Sixteenth Century to the pres- 
ent day. The courts have shown their dislike for the rule by a gradual 
process of distinction and qualification which is characteristic of the exist- 
ence of an unwise rule of law. It is doubtful that the rule could have en- 
dured long, if it were not for the ingenuity of both courts and lawyers, in 
escaping its rigid application wherever possible. The piecemeal process of 
partial elimination of a rule fundamentally unsound but promulgates the 
principle as an heirloom of past centuries. While commending the progress 
of legislation, and particularly the advancement of the New York propo- 
sal, it is believed that better results would be obtained by complete aboli- 
tion of the rule. 





COMMENT 


THE NATIONAL LABOR RELATIONS BOARD— 
DECISIONS OF ITS FIRST YEAR* 


Leon M. DEspRES AND MEYER J. MYERf 


INCE the enactment of the National Labor Relations Act* on 
My July 5, 1935, the National Labor Relations Board appointed pur- 
suant to Sec. 3 (a) has rendered more than one hundred decisions. 
The constitutionality of the act has been submitted to the Supreme Court 
for decision? and may soon be determined; but even if the act is held in- 
valid, the body of decisions handed down by the Board is an important 
source of precedent and experience for possible future administrative and 
legislative action. This comment will not discuss the constitutionality of 
the act (treated elsewhere in this issue’), the right of employers to restrain 
administrative hearings by the Board, or the problems attending enforce- 
ment of the Board’s orders. It is proposed to discuss here the Board’s 
substantive interpretation of the act insofar as it appears from the Board’s 
decisions.‘ 

The public policy expressed in section 1 favors collective bargaining 
of employees with their employer over individual bargaining which has 
heretofore generally been protected by law.’ Section 7 declares the em- 
ployees’ right to organize and “to bargain collectively through repre- 
sentatives of their own choosing.” The unfair labor practices defined in 
section 8 and the procedure for determining representatives provided in 
section 9g are all designed to implement the right and to enforce a correla- 
tive duty upon the employer. The main problems of the Board have been: 
(1) to determine in each case whether interstate commerce has been af- 


* Decisions of the Board are cited herein by the Board’s case number and decision number. 
Information has been received that the Board is contemplating the early publication of its 
first annual report which will contain the text of its decisions to date. This comment includes 
the Board’s decisions to and including Dec. 105, issued Oct. 2, 1936. 

+t Members of the Illinois Bar. 

* 49 Stat. 452 (1935); 29 U.S.C.A. §§ 157-166 (1935). 

2 C.C.H. Labor Law Serv. 4 16,000 (1936). 3 See p. 109 post. 

4 For a discussion of the decisions of the former National Labor Relations Board, see 48 
Harv. L. Rev. 630 (1935). 

5 Hitchman Coal Co. v. Mitchell, 245 U.S. 229, 250 (1917); Adair v. United States, 208 
U.S. 161 (1908); Coppage v. Kansas, 236 U.S. 1 (1915). 
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fected; (2) to define the nature of collective bargaining, fix the appropriate 
bargaining unit, and ascertain the representatives of the majority;** (3) 
to construe (a) “discrimination” in regard to hire or tenure, (b) dominat- 
ing and fostering of company unions, and (c) interference, restraint, or 
coercion by an employer generally. 


INTERSTATE COMMERCE 


In no decision has the Board failed to find that the case before it af- 
fected interstate commerce within the meaning of section 1 and section 2. 
The Board seems to have taken the position that in the present complex 
and interrelated business structure of this country, the free flow of trade 
and traffic across state lines is affected by the labor relations of businesses 
purchasing or selling substantial quantities of goods in other states; how- 
ever, this position does not seem to be supported by the ruling in Carter v. 
Carter Coal Company.® It has filled its decisions with exhaustive findings 
stressing the effect of industrial unrest on the free flow of commerce 
among the states; and it has emphasized every conceivable fact showing 
the interrelationship of the activities of the business in question with 
enterprises in other states and with the movement of goods across state 
lines. 

The Board is on firmest ground in the few cases involving interstate 
transportation and communication.’ Closely related are cases involving 


dock workers,*® garage mechanics servicing interstate buses,’ employees 
who repair ocean-going fishing boats,'® and employees who are engaged in 


5* For a discussion of the treatment of similar problems under the Railway Labor Act, 44 
Stat 577 (1927); 45 U.S.C.A. §§ 151-63 (1928), see First Annual Report of National Mediation 
Board 1-24 (1935). 

6 56 S. Ct. 855 (1936). Since the rendering of this decision the Board has practically dis- 
continued the issuance of complaints in cases relating to ordinary mining and manufacturing 
enterprises. 

7 Bus operators: Jn re Washington Coach Co., C. 63, Dec. 68, order held enforceable 
(C.C.A. 4th October 6, 1936), C.C.H. Labor Law Serv. § 16315 (1936), cert. granted, Oct. 26, 
1936; motor transport lines: Jn re Protective Motor Service Co., C. 25, Dec. 52; In re Clifford 
M. DeKay, C. 112, Dec. 102; steamship lines: Jn re Internat’] Mercantile Marine Co., R. 24, 
Dec. 34; Jn re Lykes Bros. Steamship Co., C. 36-38, Dec. 90; Jn re Luckenbach Steamship 
Co., R. 41, Dec. 100; Jn re Black Diamond Steamship Corp., R. 107, Dec. 103; ferry between 
two states: Jn re Delaware-New Jersey Ferry Co., IV. C. 2, Dec. 6; news service: In re As- 
sociated Press, R. 26, Dec. 58 and 67, 85 F. (2d) 56 (C.C.A. 2d 1936) cert. granted, Oct. 26, 
1936; telegrams and radiograms: Jn re Mackay Radio and Telegraph Co., C. 16, Dec. 17. 

8 In re Agwilines, Inc., C. 103, Dec. 83. 


9 In re Pennsylvania Greyhound Lines, Inc., C. 1, Dec. 1; Jn re New England Transporta- 
tion Co., I. R. 2, Dec. 8. 


%° In re Harbor Boatbuilding Co., C. 45, Dec. 26. 





COMMENT 99 


the business of assembling packages for railroad shipment to other 
states.” 

In re St. Joseph Stockyards Company” deals with an employer operat- 
ing a stockyard similar in almost every respect to the stockyard in Staf- 
ford v. Wallace** in which the Packers and Stockyards Act of 1921 was 
upheld. The identical stockyard was involved in St. Joseph Stockyards 
Company v. United States,'4 upholding the right of the Secretary of Agri- 
culture to fix maximum rates. Both of these cases held that interstate 
commerce was affected and afford a strong basis for the Board’s jurisdic- 
tion, unless a court should differentiate them on the ground that the 
employer-employee relationship does not have a similar bearing on inter- 
state commerce. 

The overwhelming majority of the cases which have come before the 
Board involve manufacturing and mining enterprises. In some, the opera- 
tions themselves are carried on across state lines.’ In justifying its juris- 
diction in other cases, the Board has emphasized the nationwide char- 
acter of certain enterprises where the employees of one or two branch 
plants have been involved. Such are the large steel companies, owning 
mines, mills, fabricating plants, boat and barge lines, railroads, ware- 
houses, and sales offices in many states, with the product of the enter- 
prise moving repeatedly across state lines from the beginning of its 
fabrication to its final disposition.” So-called partial fabrication cases 
introduce an additional element on which the Board has relied. Such is 
the manufacture of unfinished hosiery,"’ unfinished cloth and yarn," and 
unfinished metal parts and supplies.'® The unfinished product in each case 
is shipped across state lines for further fabrication into a finished product 
which is often in turn moved across state lines. The Board has relied 
upon Duplex Printing Press Co. v. Deering”? and Aeolian Co. v. Fischer, 


™ In re Nat’] New York Packing and Shipping Co., C. 83, Dec. 84 (order held enforcible, 
C.C.A. 2d, Nov. 2, 1936). 


™C. 43, Dec. 87. 13 258 U.S. 495 (1922). 4 298 U.S. 38 (1936). 


*s In re Bell Oil and Gas Co., C. 48, Dec. 44 (an oil pressure system with pipe lines across a 
state boundary); Jn re Pioneer Pearl Button Co., C. 64, Dec. 69. 


6 In re Jones & Laughlin Steel Corp., C. 57, Dec. 43; but see N.L.R.B. v. Jones & Laughlin 
Steel Corp., 83 F. (2d) 998 (C.C.A. 5th 1936) (held moé interstate commerce); Jn re Chrysler 
Corp., R. 16, Dec. 10 (automobile plant); J re Aluminum Co. of America, R. 4, Dec. 41; In re 
Samson Tire and Rubber Corp., R. 34, Dec. 98a. 


11 In re Blood & Co., R. 20, Dec. 29. 

*8 In re Gate City Cotton Mills, X.R. 1, Dec. 2; Jn re Dwight Mfg. Co., R. 9, Dec. 23. 
19 In re Internat’] Nickel Co., R. 30, Dec. 59. 20 254 U.S. 443 (1921). 

* 35 F. (2d) 34 (D.C. N.Y. 1929), 40 F. (2d) 189 (C.C.A. 2d 1930). 
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in which conspiracies to obstruct the installation of printing presses and 
organs respectively were held to affect interstate commerce, to sustain its 
jurisdiction in In re Timken Silent Automatic Company,” where employees 
installed and serviced oil burners transported from another state. 

In the great bulk of cases, however, the Board has dealt with typical 
mining and manufacturing enterprises.** It has emphasized the quantity 
of goods purchased and sold in other states, and in addition it has laid 
stress on numerous additional factors, such as: nationwide advertising 
of the employer’s product ;74 existence of railroad spurs or sidings at a 
factory and engagement of employees in loading or unloading railroad 
cars;?5 existence of teletype communication with a plant in another state ;* 
ownership or leasing of warehouse space in another state;?”7 purchases 
f.o.b. shipping point and payment of inbound freight charges;?* fabrica- 
tion pursuant to special order for a plant in another state.”? It seems 
doubtful, however, that these additional factors will be sufficient to sus- 
tain the Board’s jurisdiction in these cases. 


COLLECTIVE BARGAINING 


The duty to “bargain collectively in respect to rates of pay, wages, 
hours of employment, or other conditions of employment” is referred to 
as “that long-observed process whereby negotiations are conducted for 


the purpose of arriving at collective agreements governing terms of em- 
ployment for some specified period.’’* In line with the expressed purposes 
of the act favoring collective bargaining, the Board has placed the highest 
duty upon the employer to bargain and negotiate. A mere meeting with 
the representatives or a mere consideration of grievances is not enough;* 
nor is mere willingness to meet sufficient where the employer announces 
in advance that he will never execute an agreement. The employer must 


2 C. 10, Dec. 25. 


3 In re Fruehauf Trailer Co., C. 2, Dec. 4; id. 85 F. (2d) 391 (C.C.A. 6th 1936), holding 
interstate commerce is not involved. 


24 In re Nat’l Casket Co., C. 11, Dec. 81. 

5 In re Columbia Radiator Co., C. 66, Dec. 71; Im re R.C.A. Mfg. Co., R. 39, Dec. 97. 
* In re Internat’! Nickel Co., R. 30, Dec. 509. 

27 In re Vegetable Oil Products Co., C. 44, Dec. 82. 

28 Jn re Dwight Mfg. Co., R. 9, Dec. 23. 

29 In re Oregon Worsted Co., C. 65, Dec. 76. 

»® In re St. Joseph Stock Yards Co., C. 43, Dec. 87. 


* In re Timken Silent Automatic Co., C. 10, Dec. 25; Jn re Canton Enameling & Stamping 
Co., C. 47, Dec. 31. 
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submit counter-proposals if the union’s proposals are unsatisfactory to 
him. The Board has said: 

It is hardly necessary to state that from the duty of the employer to bargain col- 
lectively with his employees there does not flow any duty on the part of the employer 
to accede to the demands of the employees. However, before the obligation to bar- 
gain collectively is fulfilled, a forthright, candid effort must be made by the employer 
to reach a settlement of the dispute with his employees. Every avenue and possi- 
bility of negotiation must be exhausted before it should be admitted that an irrecon- 
cilable difference creating an impasse has been reached.33 


And even after the reaching of an impasse, any change in the situa- 
tion, such as the arrival of a federal conciliator or the calling of a strike‘ 
has been held to be such a change as to require a resumption of nego- 
tiations. Even after the union calls a strike to enforce its demands, the 
employer’s duty to bargain collectively is not necessarily terminated, 
and it is immaterial that the strike may have been undemocratically 
called.3s Nor may the employer refuse to bargain collectively on the 
ground that the union’s demands are so great that he will not meet them. 
Thus the union may demand a closed shop* or a change in management’? 
and the duty to bargain collectively still remains. If the union had de- 
manded, for example, not merely a change of management but a transfer 
of the ownership of the assets of the business or a substantial change in 
business policy not related to labor relations, would the Board have 
reached the same result? Perhaps the test is whether the union’s demands 
have a sufficiently reasonable basis to characterize them as having been 
made in good faith with a view to entering into bargaining negotiations. 
These decisions seem clearly in accordance with the underlying pur- 
pose of Congress in granting unions legal protection and fortification of 
their right to bargain collectively. A union which is unable even to induce 
the employer to enter into bargaining negotiations must perforce be 
economically weak, and will usually disintegrate following repeated 
failures. A strong union can by its own economic strength compel the 
employer not only to negotiate with it but to grant substantial concessions 
in wages, hours, or working conditions. It is therefore the weak union 


3 In re Edward E. Cox, Printer, C. 37, Dec. 45. 

33 In re Sands Mfg. Co., C. 33, Dec. 46. 

44 In re Jeffrey-Dewitt Insulator Co., C. 21, Dec. so. 

35 In re Consumers’ Research, Inc., C. 52, Dec. 85; cf. Im re Bell Oil and Gas Co., C. 48, 
Dec. 44; In re Alaska Juneau Co., C. 91, Dec. 94. 

% In re Internat’l Filter Co., C. 56 and R. 21, Dec. 40; Im re Alaska Juneau Co., C. 91, Dec. 
94 


31 In re Consumers’ Research, Inc., C. 52, Dec. 85. 
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which needs the legal assistance of the act to grow and become effective 
in advancing the interests of its members. However, the implementation 
granted by the act is limited to the imposition of a duty on the employer 
to bargain. The concessions in wages, hours, or working conditions, which 
are the real objects of union organization and which preserve and foster 
the union’s growth, can still be obtained only by the union’s own strength. 
Thus, although it appears on the surface that the Board’s decisions pro- 
vide the union with an effective instrument for obtaining concessions, 
nevertheless the real economic advantages obtained from the Board’s 
interpretation of the act are much less efficient. 


BARGAINING UNIT 

The Board has held that the union or other bargaining agency must 
represent a majority of the employees in the appropriate bargaining unit 
before the employer will be compelled to bargain collectively.** Repre- 
sentation is determined not by membership alone, but may be proved by 
the execution of powers of attorney*® or by enrollment on a strike benefit 
list.4° Where the union has at one time been, but because of the em- 
ployer’s anti-union activities has ceased being, the representative of the 
majority, it has been held that the employer must still bargain collectively 
with the union as the exclusive representative.“ This simply represents an 
application of the maxim that none shall profit by his own wrong. 

Section 9(b) directs the Board to determine the unit, be it the “em- 
ployer unit, craft unit, plant unit, or subdivision thereof.” The problem 
of determining the appropriate bargaining unit is of course of the greatest 
importance. For example, a union organized on craft or semi-craft lines 
may have a majority in only one division of a plant, and the organization 
of that division can be preserved, let us say, against a plant-wide company 
union, only by a holding that the division constitutes the appropriate bar- 
gaining unit. 

In its determinations of appropriate bargaining units the Board has 
tacitly given prime consideration to the rules of the interested existing 
bona fide labor organizations governing eligibility to membership as to 
tasks performed. Wherever there has been a conflict between a bona fide 
labor organization and an employer, or between a bona fide labor organ- 
jzation and a labor organization which the Board suspects of being a com- 

38 In re Segall-Maigen, Inc., C. 35, Dec. 65; Jn re Alaska Juneau Co., C. 91, Dec. 94. 

39 In re St. Joseph Stock Yards Co., C. 43, Dec. 87. 

4° In re Rabor Co., C. 29, Dec. 37. 


« In re Columbian Enameling & Stamping Co., C. 14, Dec. 14; Im re Segall-Maigen, Inc., 
C. 35, Dec. 65; In re Alaska Juneau Co., C. 91, Dec. 94. 
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pany union, the Board has always decided in favor of the bargaining unit 
supported by the bona fide labor organization. In cases of conflict be- 
tween two bona fide labor organizations both of which form a part of the 
American Federation of Labor, the Board has declined to pass on the 
question of a bargaining unit, saying that the two unions should have re- 
course to their parent organization for a decision on the conflict of juris- 
diction.* A more difficult problem which may present itself in connection 
with the drive for industrial unions would require the Board to choose 
between the industrial form of organization and the craft form, without 
being able to send the problem back to a common parent organization for 
decision. 

Where employees have expressed a desire to organize along narrower 
than plant lines, the Board has usually recognized the criteria established 
by the employees themselves, and has assigned in addition reasons such 
as the following: a higher or at least a different degree of skill is required ;* 
rates of pay and working conditions are different;*4 the employees con- 
stitute a “homogeneous and distinct” group;** the employees in other 
departments have expressed no desire for representation or organiza- 
tion; and the employer has recognized the appropriateness of the re- 
quested unit in the past.‘7 


ELECTIONS 

The duty of the employer to bargain collectively raises the additional 
problem of determining who are the representatives of the majority. Sec- 
tion 9(c) provides a method by which the Board may determine and 
certify in advance the representatives of a majority, and for this purpose 
may order an election by secret ballot. This procedure is entirely separate 
from a proceeding by the Board charging a violation of section 8(5) for 
refusal to bargain collectively. 

Where the Board conducts a hearing and finds from the evidence pre- 
sented that a certain union or group has already been designated by the 
majority, the Board will certify the representatives without the holding 

# In re Aluminum Co. of America, R. 4, Dec. 41; Im re Axton-Fisher Tobacco Co., R. 5, 
Dec. 48; In re Standard Oil Co. of California, XXI. R. 3, Dec. 49. 

43 In re Internat’] Mercantile Marine Co., R. 24, Dec. 34; Im re Internat’! Filter Co., C. 56 
and R. 21, Dec. 40; Im re Edward E. Cox, Printer, C. 37, Dec. 45. 

44 In re Delaware—New Jersey Ferry Co., IV. C. 2, Dec. 6; Jn re Canton Enameling & 
Stamping Co., C. 47, Dec. 31; In re R.C.A. Mfg. Co. R. 39, Dec. 97. 

4s In re Internat’l Filter Co., C. 56 and R. 21, Dec. 40. 

In re Internat’! Filter Co., C. 56 and R. 21, Dec. 40; In re American Tobacco Co., R. 32, 
Dec. 99. 


47 In re Bell Oil & Gas Co., C. 48, Dec. 44; Jn re Edward E. Cox, Printer, C. 37, Dec. 45. 
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of an election.“* But in cases where the evidence does not clearly disclose 
whether representatives have been designated by a majority, i.e., where 
the employer questions the union representation,‘® where there are con- 
flicting claims of two organizations not both members of the American 
Federation of Labor,’* or where all parties consent to the holding of an 
election,™ a secret election will be ordered. 

In the holding of an election, the Board has ruled that a majority of the 
employees eligible to vote must participate* but that only a majority of 
the votes cast is necessary for designation.®? 


INTERFERENCE, RESTRAINT AND COERCION 


To insure collective bargaining and to permit employees to organize 
in furtherance of the purposes set forth in section 1, it is essential that 
the employees be free to associate themselves in bona fide labor organ- 
izations. To this end, section 8(1) has made it an unfair labor practice 
for an employer “to interfere with, restrain, or coerce employees”’ in the 
exercise of their right to organization and collective bargaining as set 
forth in section 7. 

A. DISCRIMINATION 

The form of interference most often found in practice and in the 
decisions of the Board is “discrimination in regard to hire or tenure of em- 
ployment or any term or condition of employment to encourage or dis- 
courage membership in any labor organization,’”’ which is made an unfair 
labor practice by section 8(3). The Board’s problem in this connection 
is twofold: (1) to determine whether the acts complained of have the 
effect of discrimination; (2) to determine whether the employer’s motive 
was to discourage union activity and membership. 

The Board has held discrimination to include discharge,* failure to re- 
instate or rehire,’ temporary lay-off, and preference in assignment of 

48 In re Blood & Co., R. 20, Dec. 29; but see Jn re Dwight Mfg. Co., R. 9, Dec. 23. 


49 In re Gate City Cotton Mills, X.R. 1, Dec. 2; Jn re Belmont Stamping & Enameling 
Co., R. 23, Dec. 30 and 57; Jn re Associated Press, R. 26, Dec. 58 and C. 84, Dec. 67. 


S° In re Wayne Knitting Mills, Inc., R. 2, Dec. 3; Jn re Bendix Products Corp., R. 8, Dec. 
20; In re Lykes Bros. Steamship Co., R. 36, R. 37, R. 38, Dec. go. 


5' In re Baer Co., C. 8, Dec. 9. 

5? In re Chrysler Corp., R. 16, Dec. 10, 63. 

53 In re Associated Press, R. 26, Dec. 58 and C. 84, Dec. 67, citing Virginia Ry. Co. v. 
System Federation No. 40, 84 F. (2d) 641 (C.C.A. 4th 1936), cert. granted, C.C.H. Labor 
Law Serv. 4 16,000 (1936). 

54 In re Jones & Laughlin Steel Corp., C. 57, Dec. 43, 83 F. (2d) 998 (C.C.A. 5th 1936). 

55 Jn re Clinton Cotton Mills, C. 5, Dec. 5; Jn re Columbia Radiator Co., C. 66, Dec. 71. 

586 In re Pennsylvania Greyhound Lines, Inc., C. 1, Dec. 1. 
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jobs.’ Failure to reinstate or rehire extends to employees whose work has 
ceased as a consequence of or in connection with any current labor dispute 
or any unfair labor practice as defined in section 2(3). In this connection 
the Board has construed labor disputes to be “current” which have lasted 
from three months to a year.5* The test of currency seems to be whether 
there is still a possibility of settlement. 

There may be discrimination in “hiring,’’ the Board has held, even 
though the discriminatory failure to hire is directed against a person who 
is not an employee.*? 

The factual problem of determining the employer’s motive is much 
more difficult, as are all inquiries into a mental state. It may be said that 
after proof has been made of a discharge following union activity, es- 
pecially where the employer has a record of hostility toward the union, 
the Board has placed the burden upon the employer to prove absence of 
unlawful motive.” This may be due not only to the difficulty of proving 
the employer’s state of mind where the employer can with relative ease 
cover up proof of his motive, as years of experience with anti-blacklisting 
statutes have demonstrated,™ but also to the Board’s desire to eliminate 
obstacles to the accomplishment of the purposes announced in the act. 
In a majority of cases, the employer has attempted to justify his act on 
grounds of inefficiency; and in such cases the Board has required the 
employer to produce clear proof that inefficiency was the sole reason for 
his conduct. Even though an employee may have been inefficient, never- 
theless if he would have been retained but for his union activity, the 
Board has found against the employer.®* In a case where a non-union 
employee was discharged, the Board found a violation where the em- 
ployer was motivated by an erroneous belief that the employee was a 
member of the union“ or was engaged in organizing a union among his 
employees.* 

From a reading of the decisions it might appear that the Board’s rulings 
in these cases have not been in accordance with traditional rules of law 


5? In re Mackay Radio & Telegraph Co., C. 16, Dec. 17. 


58 In re Carlisle Lumber Co., C. 93, Dec. 104; Jn re Beaver Mills, R. 12, Dec. 12; In re 
Alabama Mills, C. 76, Dec. 86. 


8° In re Algonquin Printing Co., C. 7, Dec. 21. 
6 In re United Aircraft Mfg. Corp., C. 31, Dec. 18. 
* Witte, The Government in Labor Disputes 213-18 (1932). 


® In re United Aircraft Mfg. Corp., C. 31, Dec. 18; In re Columbia Radiator Co., C. 66, 
Dec. 71. 


°3 In re Nat’l New York Packing & Shipping Co., C. 83, Dec. 84. 
° In re Fashion Piece Dye Works, C. 22, Dec. 19. 
* In re Pusey, Maynes & Breish Co., C. 28, Dec. 38. 
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or with the facts proved; nevertheless it can probably be safely said that 
the Board’s conclusions are founded on the realities of the situation and 
are designed to promote the expressed purposes of the act. 


B. COMPANY UNIONS 

Another common type of interference is the promotion of the company 
union, which the act has proscribed in section 8(2) by declaring it to be 
an unfair labor practice for an employer to “dominate or interfere with 
the formation or administration of any labor organization or contribute 
financial or other support to it.”” Freedom of association and the concept 
of collective bargaining are decidedly limited when the association is 
dominated by the very employer with whom it is proposed to deal at arm’s 
length. It is difficult to destroy the influence of the company union when 
the company union has the paternal recognition and support of the em- 
ployer; thus the Board has employed three methods which have the 
effect of combating it: (1) defining the appropriate bargaining unit so as 
to liquidate the company union’s voting strength; (2) specifically finding 
a violation of section 8(2); (3) where the serious practical difficulty of ob- 
taining evidence prevents a finding of violation of section 8(2), finding a 
violation of section 8(1) based on the same facts which were unsuccess- 
fully presented in an effort to establish a violation of section 8(2).% 

An unsuccessful attempt to encourage or dominate a labor organization 
has been held as much a violation as a successful attempt.* 


C. OTHER INTERFERENCE 

Wherever the Board has found the existence of an unfair labor practice 
involving a company union (section 8(2)) or discrimination (section 
8(3)), by definition it has found an “interference, restraint, or coercion” 
under section 8(1). There are however other acts constituting interference 
under section 8(1) which can not be classified under section 8(2) or section 
8(3). Such are open surveillance of union meetings and urging employees 
not to form a union;** employment of detectives to spy on employees en- 
gaged in union organization; acts in the nature of unlawful discrimina- 
tion which do not support a finding of violation of section 8(3) ;7° a refusal 
to bargain collectively with a labor organization even though there has 
been no showing that the organization represents a majority of the em- 
ployees, but where no other organization represents a majority;” and by 
influence on a Citizens’ Committee, town businessmen, and police, causing 

® Jn re Atlanta Woolen Mills, C. 13, Dec. 24, Dec. 75. 

67 In re Canvas Glove Mfg. Works, C. 24, Dec. 42. 

8 Jn re Pennsylvania Greyhound Lines, Inc., C. 1, Dec. 1. 

6 In re Fashion Piece Dye Works, C. 22, Dec. 19. 

7 In re Greensboro Lumber Co., C. 17, Dec. 51. 

™ In re Alaska Juneau Co., C. 91, Dec. 94. 
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economic discrimination against union members and internal disruption 
of the union.” The variety of acts of interference depends only upon the 
ingenuity of a hostile employer, and the Board has been quick to brand 
them as unfair labor practices. 


PROCEDURE 
A. EVIDENCE 

Section 10(b) provides that rules of evidence prevailing in courts of law 
or equity shall not be controlling before the Board. The courts have how- 
ever announced certain broad rules relating to the admission and exclusion 
of evidence before administrative bodies, such as the Federal Trade Com- 
mission,”? and the Board will no doubt be bound by these rulings. 

Certain problems of evidence have presented themselves for decision 
which are in a measure peculiar to the problems of the Board. Employers 
have objected that it is improper for the Board to consider evidence of any 
acts which occurred before July 5, 1935, the effective date of the act. But 
the Board has held that such evidence is admissible as proof of motive 
and intent after that date.’ 

It has excluded evidence of communist sympathy on the part of the 
employees and communist affiliation of a union, particularly where 
the evidence showed that the employer retained employees solely on 
the basis of ability to perform their tasks.”*> The Board has likewise re- 
jected evidence of a union’s acts of violence and the employees’ hostility 
toward the employer and toward strikebreakers,” on the theory that had 
the employer complied with the act, such activity would have been 
averted. 

In order to protect employees from unfair labor practices which might 
follow, the Board has consistently permitted the introduction in evidence 
of union cards or lists to prove the union’s majority without requiring 
that they be disclosed to the employer or his counsel.?7 This accords with 
the practice of the Federal Trade Commission which declines to release 
the names of persons filing complaints.” 

7 In re Brown Shoe Co., Inc., C. 20, Dec. 66. 


73 Bene v. Federal Trade Comm’n, 299 Fed. 468 (C.C.A. 2d 1924); Federal Trade Comm’n 
v. Pacific States Paper Trade Ass’n, 273 U.S. 52 (1927). 

74 In re Pennsylvania Greyhound Lines, Inc., C. 1, Dec. 1. 

7s Cf. Judgment of the L. Arb. G., Frankfurt-am-Main of November 27, 1933, Arb.R. 
Samml., Vol. XIX, LAG., p. 207; International Survey of Legal Decisions on Labour Law, 
1933, P- 151 (1935). 

% In re Consumers’ Research, Inc., C. 52, Dec. 85; Im re Mackay Radio & Telegraph Co., 
C. 16, Dec. 17. 

77 In re Internat’] Mercantile Marine, R. 24, Dec. 34; In re Samson Tire & Rubber Corp., 
R. 34, Dec. 98. 

7 Henderson, Federal Trade Commission 65 (1924). 
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B. RELIEF 

Typical relief afforded in cases other than petitions for certification is 
an order, usually couched in the words of the statute, directing the em- 
ployer to cease the particular unfair labor practice or practices of which 
he has been found guilty. Under the authority of section 10(c) permitting 
the Board to “take such affirmative action ... . as will effectuate the 
policies” of the act, the Board has issued specific directions to the em- 
ployer. It has ordered the employer to bargain collectively with the 
designated representatives. In discrimination cases, it has ordered the 
reinstatement of discharged employees, usually with back pay from the 
date of discharge to the date of reinstatement, less the employee’s earn- 
ings in the interval. But where the employees have struck following or 
concurrently with the employer’s refusal to bargain collectively, reinstate- 
ment will usually be ordered without back pay.” Where a trial examiner 
issued an intermediate report finding the discharge not to have been dis- 
criminatory, no back pay was ordered for the period between the inter- 
mediate report and the Board’s order for reinstatement.®° In cases in- 
volving a company union, the Board has not merely ordered the cessation 
of unfair labor practices, but has affirmatively ordered the employer to 
withdraw recognition.* It has also ordered an employer to reduce to a 
written and binding memorandum the terms upon which agreement was 
reached during negotiations with the union.** Throughout all its orders 


it has been the purpose of the Board to place the parties in the position 
they would have occupied had the employer not committed the unfair 
labor practice. 


For an understanding of the decisions of the Board, one must bear 


in mind the postulate upon which the Board has stated the act to be 
based : 


That union organization is the exclusive concern of labor; that employees may ad- 
vance that objective in any legitimate and orderly manner; and that they are entitled 
to the protection of the Board if the employer interfers with or coerces them in the 
exercise of their right to organize are elementary principles of the legislation under 
which this Board is constituted.’ 


79 In re Cleveland Chair Co., C. 18, Dec. 74. 

8° In re E. R. Haffelfinger Co., C. 46, Dec. 64; In re Mann Edge Tool Co., C. 61, Dec. 80. 
% Jn re Atlanta Woolen Mills, C. 13, Dec. 24 and 75. 

® In re St. Joseph Stock Yards Co., C. 43, Dec. 87. 


83 In re Protective Motor Service Co., C. 25, Dec. 52; cf. Texas and N. O. R. Co. v. Brother- 
hood, 281 U.S. 548, 571 (1930). 
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NOTES 


CONSTITUTIONALITY OF THE NATIONAL LABOR 
RELATIONS ACT* 


The first fourteen of the Federalist Papers contain an elaborate argument 
for the adoption of the Constitution based on the necessity for maintaining 
order in the state. Says Madison, “‘A landed interest, a manufacturing interest, 
a mercantile interest, a moneyed interest, with many lesser interests, grow up 
of necessity in civilized nations, and divide them into different classes, actuated 
by different sentiments and views. The regulation of these various and inter- 
fering interests forms the principal task of modern legislation 
on to warn against allowing any one faction to become a judge in its own cause 
through its ability to influence the agencies of government. 

Subsequent experience has shown that the conflicts between employers and 
labor represent one of the more serious forms of factional disturbance in the 
state. In these conflicts labor has been seriously handicapped by restrictions 
imposed by law and by employers upon its right to organize. Like some previ- 

* For a discussion of the activities of the National Labor Relations Board, see Despres and 
Myer, The National Labor Relations Board—Decisions of its First Year, ante p. 97. 

* Madison, The Federalist, No. x, p. 43 (Everyman ed. 1934). 
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ous pieces of legislation covering labor organization problems, the National 
Labor Relations Act? has been hailed by labor organizers in some quarters as a 
solvent of their political and legal difficulties. The constitutionality of the act, 
however, has been subjected to attack on a number of grounds. A consideration 
of these seems to show that the Supreme Court can, with almost equal facility: 
(1) hold the act unconstitutional in toto on the ground that it combines in- 
separably both constitutional and unconstitutional types of regulation; (2) hold 
it constitutional under the commerce clause, but limit the scope of its appli- 
cation to the immediate instrumentalities of interstate transportation and com- 
munication; or (3) hold it constitutional and applicable also to the labor rela- 
tions of all producers whose product is important in interstate commerce. The 
purpose of this note is to examine the three choices apparently open to the 
Supreme Court. 

I. In determining whether the act is unconstitutional in foto, it seems that 
since the act is limited in terms to apply only to questions affecting commerce, 
the court should not invalidate the whole act unless it finds (1) that the kind of 
regulation imposed by the act is in itself unconstitutional, or (2) that if the 
regulation is imposed upon parties to whom the act does not legitimately apply, 
the damage attendant upon being declared guilty of an unfair labor practice, 
which is prerequisite to judicial review, is so great that parties will submit to 
regulation rather than seek judicial protection.‘ In Bendix Products Corp. v. 


2 49 Stat. 449 (1935); 29 U.S.C.A. §§ 151-166 (1935). The purpose of the National Labor 
Relations Act is to eliminate by the promotion of collective bargaining some of the chief causes 
of labor disputes in large enterprises where labor troubles affect the public generally as well as 
the disputants. To accomplish this the act provides (1) in § 9 machinery for selection of repre- 
sentatives of employees to bargain with the employer, and (2) in § 10 machinery for prevention 
of practices tending to obstruct or nullify the benefits of collective action. It is the duty of the 
Board created by the act, when a dispute “affecting commerce” is found to exist concerning 
representation for purposes of bargaining, to determine the appropriate bargaining unit, and 
to investigate and certify to the interested parties the names of the persons selected by a 
majority of the employees in that unit to represent them. Thereafter these persons are the 
exclusive representatives of the unit for purposes of collective bargaining in regard to matters 
covered by the act (§ 9). It is also the duty of the Board to hear complaints of unfair practices 
—interference, domination, discrimination, refusal to bargain—and to issue “cease and desist”’ 
orders enforceable in proper cases by the circuit court of appeals (§ 10). 


3 For a discussion of the present act and its antecedents, and the relation of these to the 
political attitude of American labor, see Mason, Federal Control of the Employer-Employee 
Relation, 84 U. of Pa. L. Rev. 277 (1936). 


4In Ex parte Young, 209 U.S. 123 (1908), it was held that an act fixing railway fares and 
providing penalties of up to $5000 and five years imprisonment for each violation in effect 
denied equal protection of the laws. The Court concluded that even though a party has no 
constitutional right to break a law in order to test its constitutionality, if an attempted regula- 
tion provides such severe penalties for non-compliance that parties in doubt will submit rather 
than risk an adverse finding in the courts the act deprives such parties of essential constitu- 
tional protection. This somewhat anomalous doctrine has been distinguished from the usual 
doctrine applied to criminal statutes, in that it is said to apply to types of regulation not clearly 
and absolutely within the legislative power. However, the scope of the doctrine is extremely 
ill-defined. 
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Beman,5 a representative case which will be used as a basis for discussion, the 
court found an unconstitutional type of regulation—‘‘compulsory unilateral 
arbitration’’® and “majority rule’—which is also so imposed that all parties 
who seek judicial review are damaged as the price of review, regardless of 
whether or not the act is applicable to them. The regulation and the difficulties 
attendant upon judicial review were held to constitute a deprivation of property 
without due process of law. 

The argument by which the district court established that the act provides 
for “compulsory unilateral arbitration,” is worth noting. It is as follows: Sup- 
pose one of the rival unions is selected as the exclusive representative of the 
employees. It is an unfair practice for an employer to refuse to bargain collec- 
tively concerning terms of employment;? and the act expressly permits an em- 
ployer to make a closed shop agreement,® which may be termed a “condition of 
employment.” Suppose the representatives propose such an agreement. The 
employer must bargain, but—says the district court—he must obviously bar- 
gain either with or without a good faith intention of actually entering into a 
closed shop agreement. But it is clear that one of these alternatives is pro- 
hibited to the employer by the act. For a person could not be said to “bargain” 
for the purchase of a house if he had a fixed determination not to buy under 
any circumstances; #.e. if he bargains without a good faith intention to reach 
an agreement he does not bargain at all. Therefore an employer, once ap- 
proached on the subject, must enter into a closed shop agreement of some sort— 
that is, he is subjected to “compulsory unilateral arbitration.’’ However, the 
“alternatives” relied upon in this argument are of course not exhaustive since a 
person need not have an actual intention either to do or not to do a given act. 
He may be in a state of suspended judgment in which he entertains the possi- 
bility of intending either one without actually intending the one or the other. 
In fact, in common understanding, people are said to “bargain” only so long 
as they are open to different decisions; and indeed the term “bargain” excludes 
the notion of a single, fixed determination.* Consequently this objection, which 


514 F.Supp. 58 (Ill. 1936). 


° This phrase was apparently coined by Dean William H. Spencer. It appears in Spencer, 
The National Labor Relations Act (1935). For an analysis of Dean Spencer’s exposition of 
this objection, see infra, p. 112. Cf. the argument of Barnes, J. in the Bendix case, stated 
infra, p. 114. 


7 Sec. 8(5), 49 Stat. 452 (1935); 29 U.S.C.A. § 158 (5) (1935). 


§ Sec. 8(3): “.... nothing in this Act .... shall preclude an employer from making an 
agreement with a labor organization . . . . to require as a condition of employment membership 
therein, if such labor organization is the representative of the employees as provided in section 
9 (a), in the appropriate collective bargaining unit covered by such agreement when made.” 


* Bargaining has been defined as: (1) The act of discussing the terms of a proposed agree- 
ment. 1 Century Dictionary 451 (1911). (2) To treat with anyone as to the terms which one 
party is to give, and the other to accept, in a transaction between them; to try to secure the 
best possible terms; to haggle over terms. 1 Oxford Dictionary 670 (1888). 
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is based on a classical error in logic, fails to bring the act under the established 
rule against “compulsory arbitration” laws."® 

There is a variant of the “compulsory arbitration” argument." Under the 
interpretation of the “duty to bargain” which was made under §7(a) of the 
National Industrial Recovery Act” by the old National Labor Relations Board’ 
an employer must not merely listen, but must meet proposals with reasonable 
objections or counter-proposals. If there exist no available reasonable objec- 
tions, it is clear that the employer must either make a concession of some sort 
or be adjudged by the Board guilty of a refusal to bargain. A circuit court of 
appeals could then order him to bargain. This would necessitate some conces- 
sion. In the absence of reasonable objections to a proposal, then, the employer 
would inevitably be forced into some sort of agreement with the labor repre- 
sentatives; that is, he would, by judicial process, be forced into a contract on 
terms not actually acceptable to him merely because he had no reasonable 
objections to terms of the contract as proposed and did not want to make 
other proposals. This argument leads to the conclusion that the employer would 
under this act be deprived of the right to an unreasonable refusal to contract, 
which is nevertheless a property right. We can see that, assuming that the 
interpretation of “bargaining” given above is adopted by the courts, there is 
the possibility that an employer could be forced by judicial process to be reason- 
able, in violation of his hitherto unquestioned right or privilege to be unreason- 
able. It should be noted, however, that this objection may be almost wholly 
academic; since few executives in the past have been unable to show or create 
good “business reasons” for doing or not doing a given thing. There is, then a 
real difference, and in practice there would probably be a vast difference be- 
tween this and a “compulsory arbitration” act, such as that considered in the 
Wolff case; for under that act, the Industrial Court’s determination would 
merely have to be fair to both sides and not clearly unreasonable, while here the 
ultimate agreement would have to be fair to the employer beyond reasonable 
doubt.’ But still the argument cannot lightly be dismissed. There is not, strict- 

*© Wolff Packing Co. v. Industrial Court of Kansas, 262 U.S. 522 (1923). The statute in 
question set up a court of arbitration, which in case of dispute could step in and make an 
arbitration agreement binding upon the parties. There is, of course, a clear distinction between 
compelling a party to arbitrate a difficulty and compelling him to entertain, and perhaps even 
meet with reasonable counter-proposals, the proposals of another party looking toward a 
possible arbitration agreement. ‘To bargain” does not mean “to reach an agreement.” For a 


discussion of compulsory arbitration laws, see Simpson, Constitutional Limitations on Com- 
pulsory Industrial Arbitration, 38 Harv. L. Rev. 753 (1925). 


" The discussion that follows is based largely upon Spencer, The National Labor Relations 
Act 21-29 (1935). 


# 48 Stat. 198 (1933); 15 U.S.C.A. § 707(a) (supp. 1934). 

13 Matter of Houde Engineering Corp., N.L.R.B. Decisions, (July—Dec., 1935) at 35. 

™4 See note 10 supra. 

*s Some commentators ignore the fact that a proposal may be reasonable, and that at the 
same time there may be reasonable objections to it. This ariges from the fact that in practical 
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ly, compulsory arbitration; but there may be some interference with “freedom 
of contract” in the provisions of the present act. The effect of finding such 
interference can be discussed in connection with the next major objection— 
“majority rule.” 

The “majority rule” is set up in the provisions for selecting representatives.” 
The proviso in section 9(a), that individuals shall have the right to present 
grievances, when read in connection with the provisions that the selected repre- 
sentatives are exclusive representatives of the unit for collective bargaining as 
well as the provisions that discriminatory contracts of employment may not 
be made,'? may be construed to imply that individuals and minority groups 
retain only the right to present grievances and that no individual or minority 
group can make a separate agreement of any kind with the employer.”* If this 
inference is correct,’? there is undoubtedly a restraint upon an absolute “free- 
dom of contract.” It is well settled, however, that freedom of contract” is a 


matters equally reasonable men may properly reach different conclusions, each supported by 
rational argument. Thus a court of arbitration might reach a fair solution of a dispute, even 
though both disputants could still present reasonable arguments against it; while under the 
present “duty to bargain,” an employer could not be forced into an agreement so long as a 
single reasonable objection remained open to him, even assuming the above definition of bar- 
gaining. 

*6 Sec. g(a), “Representatives designated or selected for the purposes of collective bargaining 
by the majority of the employees in a unit appropriate for such purposes, shall be the exclusive 
representatives of all the employees in such unit for the purposes of collective bargaining in 
respect to rates of pay, wages, hours of employment, or other conditions of employment: 
Provided, That any individual employee or group of employees shall have the right at any 
time to present grievances to their employer.” 


*7 Sec. 8(3), “It shall be an unfair labor practice for an employer by discrimination in regard 
to hire or tenure of employment or any term or condition of employment to encourage or dis- 
courage membership in any labor organization 

8 The exception in favor of presentation of grievances alone may be held to imply that 
the individual retains no other rights; since the exceptions from a power mark its bounds. 
Gibbons v. Ogden, 9 Wheat. (U.S.) 1 (1824). 


9 The correctness of this inference is not indisputable. The act nowhere states expressly 
that an employer and an employee cannot make separate agreements, provided the nature of 
the agreement is not such as to tend to encourage or discourage the employee in the matter of 
his choice of representatives. This proviso, it is true, limits individual agreements very mate- 
rially; but neither the act nor common sense seems to require that minor individual adjust- 
ments, sometimes made to accommodate either employer or employee in the course of business, 
be prohibited. The act in terms merely provides that if an employee is to be represented, and 
the terms of his employment fixed for him by third parties, the representatives must be selected 
by certain rules. This might well be interpreted as aimed primarily at the rubber-stamp com- 
pany-union representative. Unless it is urged that all arrangements between employer and 
employee necessarily tend to coerce the employee in his selection of representatives, it would 
seem that the only area within which arrangements are actually made in practice is not 
affected by the terms of the act. 


° The denial of a right to contract in this instance does not seem to differ materially from 
the denial of a right not to contract which would be involved in the preceding instance. 
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qualified, not an absolute right; that freedom implies absence of arbitrary re- 
straint, but not immunity from reasonable regulations and prohibitions im- 
posed in the interests of the community. The prevention of discriminatory 
contracts with individuals and minority groups seems clearly and reasonably 
necessary to insure to employees a right to bargain collectively; and it is by 
no means clear that the act is intended to do more than prevent discrimination.” 
Thus, assuming that with respect to parties in commerce the Supreme Court 
finds a sufficient relation between collective bargaining and the public interest 
in unhampered commerce,’ the objection to majority rule is not insurmount- 
able. 

In addition to the foregoing, a principal objection advanced in the Bendix 
case was that the act imposes damage as the price of review of the Board’s 
determinations.*4 The damage consists of profits lost by reason of the Board’s 
proceedings: either (1) the expense and inconvenience of supplying witnesses 
and records at hearings, or the demoralization and loss of employees’ good-will 
attending an election campaign in the plant; or (2) the loss of public good-will 
and trade from the pendency of proceedings charging unfair labor practices, or 
from the issuance of a “cease and desist” order by the Board. This damage is 
made possible by the fact that the act provides for review only after a hearing 
on a complaint of unfair labor practice resulting in the issuance of or refusal to 
issue a “cease and desist” order, whereupon the party aggrieved may apply to 
the circuit court of appeals for review.** Only then do the questions of the 
Board’s jurisdiction,” its determination of the proper bargaining unit,?’ and its 


* Chicago, B. & Q.R.R. Co. v McGuire, 219 U.S. 549, 567 (1911). 


22 If the act is intended to ban all individual and minority agreements, whether discrimina- 
tory or not, it may be open to objections such as those advanced in the Adair and Coppage 
cases, note 39 infra. It may be that most individual agreements tend to be discriminatory, 
and that as a practical matter a blanket prohibition of all contracts but those with the ma- 
jority would have the same effect as a prohibition of discriminatory contracts alone. However, 
the technical difference is quite definite and should be adhered to. 


3 Since Congress has found that one of the chief causes of labor troubles is the interference 
by employers with the organization of labor for purposes of collective bargaining, the Court 
may apply the usual presumption that the legislature has acted advisedly and with full knowl- 
edge of the situation. See Ches. & Potomac Tel. Co. v. Manning, 186 U.S. 238 (1902). 


2414 F.Supp. 58, 67-68 (Ill. 1936). 
*5 Sec. 10, 49 Stat. 455 (1935); 29 U.S.C.A. § 160 (1935). 


* In Jones & Laughlin Steel Co. v. National Labor Relations Board, 83 F. (2d) 998 (C.C.A. 
5th June 15, 1936), the court refused to enforce a “cease and desist” order of the Board on the 
ground that the Board lacked jurisdiction of a dispute in a manufacturing plant. 


27 In El Paso Electric Co. v. Elliott, 15 F.Supp. 81, 89 (Tex. June 10, 1936) the court inci- 
dentally brought into question the propriety of the Board’s designation of five smaller depart- 
ments as an appropriate bargaining unit, although the point was not expressly decided there. 
While the act does not expressly provide for review of the propriety of a designation of the 
bargaining unit, this provision is probably to be implied from the general power of the review- 
ing court to examine the entire record and enforce or modify the Board’s order at its discretion, 
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certification of representatives come before a court. However, to balance the 
charge that the holding of an election or a hearing will cause an appreciable 
deprivation of property, there is the fact that the Board, before assuming juris- 
diction, must find as a matter of fact that labor trouble and disruption of busi- 
ness is sufficiently probable to warrant interference.** If the Board is about to 
prevent strife by its action, no loss of profits can reasonably be attributed to its 
action; but if it is about to cause strife which would otherwise not exist, there 
is certainly a deprivation of property. 

In appraising the force of the objection to the “majority rule” provision and 
to the provisions for judicial review, analogies to existing acts may be helpful. 
Upon both these points there is a very close analogy between the Labor Rela- 
tions Act and the Railway Labor Act?® and the Federal Trade Commission 
Act3* respectively. The Railway Labor Act makes provision for collective bar- 
gaining and self-organization, by which the majority of any class or craft has 
the right to determine who shall represent the whole group for the purposes of 
the act, and provides that the Mediation Board, upon request of either party, 
is to certify the names of the chosen representatives, resorting if necessary to 
an election. While there is no express prohibition of individual bargaining, the 
Railway Labor Act prevents interference, domination or discrimination ;** and 
it has been indicated that under proper circumstances the representatives 
elected by the majority have recourse to mandatory injunction to compel the 
carrier to bargain collectively with them. It is noteworthy that the right of 
the Mediation Board to conduct an election has not been successfully chal- 
lenged, as yet, even upon the ground of loss of profits and deprivation of prop- 
erty without due process. Yet it would be difficult to show that the loss of 
profits and employees’ good-will resulting to a carrier from an election under 


§ ro(e), (f). It should be noted, however, that Barnes, J., in the Bendix case, at 66, concluded 
that neither the Board’s assumption of jurisdiction nor its designation of an appropriate bar- 
gaining unit is subject to review under the act. 


28 Sec. 2(7) defines “affecting commerce” as “‘. . . . having led or tending to lead to a labor 
dispute burdening . . . .commerce.” § 9(c) and § 10(a) require the Board to find that a “ques- 
tion affecting commerce” has arisen. For the presumption aiding a board in such matters, see 
note 37 infra. 

29 48 Stat. 1186 (1934); 45 U.S.C.A. §§ 151-158 (1935). 

3° 38 Stat. 717 (1914); 15 U.S.C.A. §§ 41-51 (1927). 

3 Sec. 2, 48 Stat. 1186 (1934); 45 U.S.C.A. § 152 (1935). 


32 We may interpret the act, without straining the construction, to disapprove of discrimina- 
tory individual contracts insofar as they would directly tend to nullify the rights of self- 
organization and collective action. That is, if the carrier could make special contracts with all 
individuals who would promise not to do or to do certain things, the intended freedom of choice 
might easily become “a mockery.” 


33 In Virginian Ry. Co. v. System Federation No. 40, 84 F.(2d) 641 (C.C.A. 4th June 18, 


1936), a mandatory injunction requiring the carrier to treat with the representative elected 
by the majority was held proper. Cert. granted, C.C.H. Labor Law Serv. 9116000 (1936). 
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the Railway Labor Act is significantly less than the corresponding loss to an 
employer under the Labor Relations Act. 

With respect to judicial review, the Federal Trade Commission Act*‘ pro- 
vides that the Commission, upon finding as a fact that it will be to the public 
interest to investigate trade practices of a party found by the Commission to 
be engaging in interstate trade, may give notice of hearing, subpoena records 
and witnesses, and if it thinks proper enter a “‘cease and desist” order.35 Upon 
the issuance of such an order, the party aggrieved may obtain review by the 
circuit court of appeals of the jurisdiction of the Commission and of its findings; 
but until an order issues, the party has no recourse to the courts.*° It has been 
repeatedly held that even though there is no review until after a final order, with 
its attendant odium, the judicial review provided is adequate, there being a 
presumption that administrative tribunals will not act unreasonably nor impose 
expense unnecessarily.37 It seems questionable, therefore, whether the odium 
and loss of profits attaching to proceedings under the National Labor Relations 
Act is so much greater than the expense and inconvenience and odium attending 
proceedings before the Trade Commission that the presumption of reasonable- 
ness normally attending such proceedings should be abandoned** and the act 
held fatally lacking in constitutional protection to parties brought by the Board 
within its jurisdiction. 

In addition to the objections urged in the Bendix case, it is possible that a 
vulnerable portion of the act is the prohibition in section 8(3) of discrimination 


34 38 Stat. 717 (1914); 15 U.S.C.A. §§ 41-51 (1927). 

35 Secs. 5-6, 38 Stat. 719-21 (1914); 15 U.S.C.A. §§ 45-46 (1927). 

3 Sec. 5, 38 Stat. 719 (1914); 15 U.S.C.A. § 45 (1927). It has been said that while it might 
be desirable from some viewpoints that the law should provide for a preliminary review of 
questions of jurisdiction, the courts should not assume that power without such a provision; 
that to halt an investigation prematurely would be an invasion of the legislative and executive 
branches of the government. Chamber of Commerce of Minneapolis v. Federal Trade Com- 
mission, 280 Fed. 45, 48-49 (C.C.A. 8th 1922). Perhaps the most cogent argument against 
preliminary review on all points is that the purpose of creating an administrative board to 
handle these cases is partly to relieve the courts of the burden of passing on all the details in 
the administration of a complex act. 


37 On the ground that there is a presumption of reasonableness accompanying the acts of 
an administrative board, the courts have refused to interfere until the party has exhausted 
all remedies afforded by argument and evidence before the commission up to the time the 
commission issues a final order. Chamber of Commerce of Minneapolis v. Federal Trade Com- 
mission, 280 Fed. 45, 48 (C.C.A. 8th 1922); E. Griffiths Hughes, Inc. v. Fed. Trade Commis- 
sion, 63 F. (2d) 362 (App. D.C. 1933). This right of review satisfies due process. Arkansas 
Wholesale Grocers’ Ass’n v. Federal Trade Commission, 18 F. (2d) 866 (C.C.A. 8th 1927), 
cert. denied, 275 U.S. 533 (1927). 

38 That is, if the Board’s intervention is reasonable, there must already exist a likelihood 
of disturbance; and the Board cannot then be said to be causing strife by its intervention. 
Consequently if the presumption of reasonableness is followed, no court will have proper 
ground for granting extraordinary, injunctive relief to an employer; for there will not be the 
requisite “great and irreparable injury.” 
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in regard to hire or tenure of employment, operating for or against a labor 
organization. This in effect makes illegal a contract not to join a union while 
in the employer’s service; whereas acts making “yellow dog” contracts illegal 
have previously been held unconstitutional.’ These cases, however, were dis- 
tinguished by the Supreme Court in the Railway Clerks case‘? in a manner 
which implies that this prohibition would be held valid. While the only point 
expressly decided was that section 2(3) of the Railway Labor Act* was valid, 
the Court held that a carrier had no constitutional right to interfere with the 
free selection of representatives. The section in question prohibited “‘interfer- 
ence, coercion, or influence” by either party with the selection of representatives 
by the other. The Court defined “‘influence”’ as the use of authority or power 
ot either party to induce action by the other in derogation of what the statute 
called “self-organization.” Since the act in question did not interfere with the 
normal right of the employer to select and discharge his employees, no constitu- 
tional objection was found available. The legality of collective action could not 
be disputed (Congress could make appropriate arrangements to facilitate settle- 
ment of disputes); consequently the arrangement made to promote collective 
bargaining was proper. And such collective action, it was said, would be a 
mockery if representation were made futile by interferences with freedom of 
choice. It is no far step from this to the holding that the imposition of an 
obligation not to associate with a union, as a pre-condition to employment, 
would do as much to interfere with the free representation of employees as would 
the imposition of that obligation after employment has commenced. And just 
as the right to discharge was limited, so might the right to fix certain terms of 
the hiring contract be limited in order to protect the right to organize. Conse- 
quently if the present act is construed to prohibit “yellow dog” contracts only 
insofar as they tend to influence the selection of representatives, it may be held 
constitutional even though incidentally, for practical purposes, this might ban 
all “yellow dog” contracts. To make a “yellow dog” contract illegal per se may 
be to interfere with an employer’s constitutional rights; but it can fairly be said 
that to make a “yellow dog” contract illegal when used as a means of influencing 
the free choice of representatives is merely to protect a corresponding constitu- 
tional right of the employees. That is what the Supreme Court held with respect 
to general “interference, coercion, or influence.” To hold the same with respect 
to a specific mode of influence would scarcely be an extension of the rule laid 
down in the Railway Clerks case and would be in accord with the shift in the 
attitude of the Supreme Court concerning the need to protect the right to 
organize. 

II. While it could not be said that the Supreme Court would be unreasonable 
in holding the act unconstitutional in toto, since it has not yet expressly ap- 


39 Adair v. United States, 208 U.S. 161 (1908); Coppage v. Kansas, 236 U.S.1 (1915). 
Texas & N.O.R.R. Co. v. Railway Clerks, 281 U.S. 548, 570-1 (1930). 
* 48 Stat. 1186 (1934); 45 U.S.C.A. § 152(3) (1935). 





118 THE UNIVERSITY OF CHICAGO LAW REVIEW 


proved all the provisions of the Railway Labor Act which are analogous to 
those of the Labor Relations Act, nevertheless the decisions of lower courts 
amplifying what they consider the import of the Railway Clerks case lend some 
weight to the notion that the present act is constitutional in form, but applicable 
only to the instrumentalities of interstate transportation and communication 
and not to producers.*? This is the view taken by the circuit court of appeals in 
most circuits,44 especially since the Supreme Court’s decision in the Carter 
case. But even before the decision in the Carter case, the district court in 
the Bendix case held that, the plaintiff’s business being primarily production 
and the shipment of its product being separate from the manufacturing opera- 
tions, the business was not subject to regulation under the commerce clause. 
There is good constitutional authority for the proposition that a manufacturing 
business is not subject to regulation under the commerce clause.** However, 


# The decision in the Railway Clerks case passed expressly upon § 2(3) of the Railway 
Labor Act, which merely prohibits interference by one party with the free designation of repre- 
sentatives by the other. 

43 Ass’n of Rock Island Mech. & Power Plt. Employees v. Lowden, 15 F.Supp. 176 (Kan 
1936); Virginian Railway Co. v. System Federation No. 40, 84 F.(2d) 641 (C.C.A. 4th June 
18, 1936), cert. granted, C.C.H. Labor Law Serv. {16,000 (1936). In the Virginian Ry. case, 
it should be noted that the employees involved were “back shop” employees whose connection 
with the actual running of the road was quite remote, and who were much more like production 
than railway employees. 


44 National Labor Relations Board v. Washington, Va. & Md. Coach Co., 4 U.S. L.W. 134 
(C.C.A. 4th 1936) (cease and desist order enforced against interstate coach line); National 
Labor Relations Board v. Associated Press, 85 F. (2d) 56 (C.C.A. 2d July 13, 1936), cert. granted 
Oct. 36, 1936, (cease and desist order enforced against newsgathering agency for discrimina- 
tory discharge of “re-write” man); National Labor Relations Board v. Jones & Laughlin Steel 
Co., 83 F. (2d) 998 (C.C.A. 5th June 15, 1936); Fruehauf Trailer Co. v. National Labor Rela- 
tions Board, 85 F. (2d) 391 (C.C.A. 6th June 30, 1936.) Injunction to restrain hearing has 
been held proper on review where the appellate court decided the Act was inapplicable to 
plaintiff. Pratt v. Stout, 85 F. (2d) 172 (C.C.A. 8th Aug. 5, 1936). Other courts, however, 
have declined to decide the question of applicability and denied injunctive relief. Bradley 
Lumber Co. v. National Labor Relations Board, 84 F. (2d) 97 (C.C.A. 5th June 5, 1936), 
cert. denied Oct. 12, 1936; E. I. DuPont de Nemours & Co. v. Boland, 85 F. (2d) 12 (C.C.A. 
2d July 13, 1936); Precision Castings Co. v. Boland, 85 F. (2d) 15 (C.C.A. 2d July 13, 1936); 
Alexander Smith Carpet Co. v. Herrick, 85 F. (2d) 16 (C.C.A. 2d July 13, 1936). 

45 Carter v. Carter Coal Co., 298 U.S. 238 (1936), decided May 18, 1936. The labor pro- 
visions of the Bituminous Coal Conservation Act, 49 Stat. roor (1934); 15 U.S.C.A. § 808 
(1935), 4eld unconstitutional as not proper regulation under the commerce clause. The act in 
§§ 1, 2 declares a policy of regulation under the “general welfare” and the commerce clause, 
respectively. (§§ 801, 802). With respect to commerce, it is declared that practices prevailing 
in the coal industry directly affect commerce, and that labor disputes directly obstruct com- 
merce. The Court finds this effect indirect under the rule announced in Schechter v. United 
States, 295 U.S. 495 (1935). 


Manufacturing is not commerce. Hammer v. Dagenhart, 247 U.S. 251, 272 (1918); 
Oliver Iron Mining Co. v. Lord, 262 U.S. 172, 178 (1923). The business of a manufacturer is 
not in the “stream of commerce” and does not “affect” commerce. Swift & Co. v. United 
States, 196 U.S. 375 (1905); Stafford v. Wallace, 258 U.S. 495 (1922); Schechter v. United 
States, 295 U.S. 495 (1935); Carter v. Carter Coal Co. 298 U.S. 238 (1936). 
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this act does not seek to regulate any business as such; it seeks to regulate and 
control the causes of labor troubles‘? occurring in what is incidentally a manu- 
facturing or mining or other enterprise. What distinguishes this act from previ- 
ous acts‘ held unconstitutional is that it is limited in terms to apply only to 
labor disputes which are specifically found in each case to involve actual or 
probable interference with interstate commerce. This also distinguishes the 
act from acts regulating wages and hours and handling other labor “problems” 
whose effect upon commerce has been held to be remote.‘ It is this distinguish- 
ing feature of the act which opens the third possibility—a holding that the act 
may be applied to the labor relations of producers whose product is important 
in interstate commerce. 

III. There is well-established authority permitting federal intervention in 
labor disputes in manufacturing and mining enterprises in particular cases in 
which such disputes involve actual or probable interference with interstate 
commerce. The cases on this point’* have already had much discussion; yet the 
very fact that the cases are commonplace has led some commentators to over- 
look the actual holdings and accept without criticism the interpretations of 


47 This and similar acts have been directed toward one point: promoting collective bargain- 
ing between representatives of parties involved in labor disputes, by providing for free selection 
of representatives without coercion or influence. This does not essentially involve control of a 
“business”; for, as the Supreme Court noted in Adair v. United States, 208 U.S. 161, 178-9 
(1908), membership or non-membership in a labor organization has no bearing upon the fitness 
of a laborer. Of course, it must be noted that the point was there being used to hold that Con- 
gress had no warrant to suppose that any relation to a labor organization could have in itself 
any bearing upon the commerce with which the employee is connected by his services, so as to 
make it a proper commerce regulation to declare criminal an attempt to prevent employees 
from joining labor unions. However, the point should also apply to the present discussion, in 
that a regulation which guarantees merely the right to belong to an organization cannot be 
an interference in the business of an employer insofar forth. 


48 Thus in the Bituminous Coal Conservation Act, the labor board thereby created had 
jurisdiction of disputes over selection of representatives for collective bargaining, without 
finding as a fact in each case that commerce was being or was about to be affected. 49 Stat. 
too1 (1935), 15 U.S.C.A. § 808(e) (1935). But while labor troubles generally may not affect 
commerce, the courts have already spelled out the types of circumstances under which labor 
troubles can be held to affect commerce directly and unreasonably; and so long as the board 
under the National Labor Relations Act finds facts bringing individual cases under these 
decisions (see note 50 infra.), the rule of the Schechter and Carter cases would seem inapposite. 


49 Lochner v. New York, 198 U.S. 45 (1905); Adair v. United States, 208 U.S. 161 (1908); 
Adkins v. Children’s Hospital, 261 U.S. 525 (1923); Morehead v. People ex rel. Tipaldo, 56 


Sup.Ct. 918 (1936). Cf. Wilson v. New, 243 U.S. 332 (1917); Texas & N.O.R.R. Co. v. Railway 
Clerks, 281 U.S. 548, 570 (1930). 


8° United States v. Workingmen’s Amalgamated Council of New Orleans, 54 Fed. 994 
(C.C.La. 1893); Loewe v. Lawlor, 208 U.S. 274 (1908); Lawlor v. Loewe, 235 U.S. 522 (1914); 
Duplex Printing Press Co. v. Deering, 254 U.S. 443 (1921); Bedford Cut Stone Co. v. Journey- 
men Stonecutters’ Ass’n, 274 U.S. 37 (1926); United Mine Workers v. Coronado Coal Co., 
259 U.S. 344 (1922); Coronado Coal Co. v. United Mine Workers, 268 U.S. 295 (1925). The 
literally hundreds of other cases depending upon these are partially collected in Frankfurter 
and Greene, The Labor Injunction (1930), and bibliography there compiled. 
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other commentators. Consequently, in view of the fact that the strict limitation 
of the act as noted above would materially reduce its importance, and in view 
of the fact that the Supreme Court’s interpretation of the labor injunction 
cases in the Carter opinion may bear reconsideration, a few comments 
on these cases might not be out of place. In the Carter case, the court 
distinguishes the labor injunction cases on the ground that in them interstate 
commerce was the direct object of attack, citing the second Coronado case: 
“The mere reduction in the supply of an article to be shipped in commerce by 
the illegal or tortious prevention of its manufacture is ordinarily an indirect 
and remote obstruction to that commerce. But when the intent of those un- 
lawfully preventing the manufacture or production is shown to be to restrain 
or control the supply entering and moving in interstate commerce, or the price 
of it in interstate markets, their action is a direct violation of the Anti-Trust 
Act.’’s* The Court next states that in the Bedford case5’ interstate commerce 
was the direct object of attack; and the restraint of such commerce was the 
necessary consequence of the acts and the immediate end in view. This alleged 
“intent” to restrain commerce is directly contrary to the findings of fact in the 
Bedford case.54 This was recognized by Mr. Justice Stone in his opinion in that 
case,’ in which he stated that clear authority® seemed to hold a labor union’s 
peaceably refusing to work on non-union materials, even though commerce was 
affected, would not allow federal intervention; but that the Supreme Court in 
the Duplex cases’ had rejected these views. In the Bedford case, the “intent’’ 
to meddle with commerce itself was constructed out of the curtailment of supply 
resulting from the peaceable attack on a producer. The resulting doctrine of 
the labor injunction cases, then,5* is that the mere reduction of the supply of an 

St See 298 U.S. 238, 304-5 (1936). 

5? Coronado Coal Co. v. United Mine Workers, 268 U.S. 295, 310 (1925). 

53 Bedford Cut Stone Co. v. Journeymen Stonecutters’ Ass’n, 274 U.S. 37 (1926). 

54 In Bedford Cut Stone Co. v. Stonecutters, 9 F.(2d) 40, 41 (C.C.A. 7th (1925)), the Circuit 
Court of Appeals said: “It is contended for appellants that the holding of the Supreme Court 
in the second Coronado case, 268 U.S. 295, . . . . , requires the conclusion here that this asserted 
conspiracy is in restraint of interstate commerce. In that case the court found there was new 
evidence appearing on the second trial tending to show that one of the very purposes of the 
extensive destruction of mines and other property, and of killing and injuring persons, was 
to prevent the large capacity of the mines destroyed, and other mines there, from entering into 
competition with the product of the union operated mines in the neighboring states. No evi- 


dence of any such purpose or conduct here appears nor of any purpose to restrain commerce.” 
The Supreme Court did not disturb the findings of fact of the lower courts. 

88 274 U.S. 37, 55 (1926). 

% The Clayton Act (presumably § 6, 38 Stat. 731 (1914); 15 U.S.C.A. §17 (1927), pur- 
porting to eliminate combinations of labor from the operation of the Anti-Trust Act) ; Standard 
Oil Co. v. United States, 221 U.S. 1 (1911); United States v. American Tobacco Co., 221 U.S. 
106, 178-80 (1911). 

s? Duplex Printing Co. v. Deering, 254 U.S. 443, 478 (1921). 

88 The Duplex and Bedford cases have been widely followed. See Frankfurter and Greene, 
The Labor Injunction 173-75 (1930). 
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article to be shipped in interstate commerce by the illegal or tortious prevention 
of its manufacture is not a “direct”’ obstruction to commerce unless the supply 
is reduced with the actual intent of controlling the supply entering commerce 
or the price of it in interstate markets; but that such actual intent to restrain 
commerce is implied by the fact that the actual result of the attack on the producer 
is (1) to reduce the amount of his interstate trade and (2) to affect the supply or the 
price of the product in interstate markets. This amounts to holding that the fact 
plus intent is required to bring the acts done within the federal power over com- 
merce; but that the required intent may be inferred from the fact. Couple this with 
the rule that the Anti-Trust Act directs itself against the dangerous probability 
of interference with interstate commerce as well as the completed result,5® and 
the conclusion seems inescapable that actual or probable labor disputes in 
plants whose output appreciably® affects the interstate market for such prod- 
ucts—whether because the output is large or because the product is unique, so 
that the given producer is responsible for a significant part of the market supply 
which exists—that such disputes under the doctrine of the later injunction cases 
are within the scope of the federal power over commerce.” But what force will 
now be given to the doctrine of the labor cases after the Carter case is highly 
problematical. 

We have observed that without doing violence to established legal doctrine 
the Court may choose any one of three different interpretations of the constitu- 
tional status and scope of application of the National Labor Relations Act. It 
should be noted, however, that even though the act should be held constitu- 
tional and widely applicable such a holding would not necessarily give labor 
organizers the carte blanche which has been anticipated by some observers. The 
passage of the Clayton Act, sections 6 and 20-22, was similarly hailed by labor 
as a Magna Charta and viewed by others with alarm. In this case again it may 
well turn out that the policies developed under the interpretations of the act 


589 Swift & Co. v. United States, 196 U.S. 375 (1902); Vicksburg Waterworks Co. v. Vicks- 
burg, 185 U.S. 65, 82 (1902). 


6° It may be objected that it is hard to draw the line, but the injunction cases have already 
pretty well carried out the process of defining what is an appreciable effect on commerce. 


* In the Carter case, 298 U.S. 238, 308, the Court says, “If the production by one man of a 
single ton of coal intended for interstate sale and shipment, and actually sold and shipped, 
affects interstate commerce indirectly, the effect does not become direct by multiplying the 
tonnage ” However, the regulation of labor disputes has not depended directly upon 
whether or not the material shipped affects commerce; it depends upon whether or not a court, 
following the doctrine developed in the Duplex and Bedford cases, can take the actual situation 
and out of it construct an “intent” to restrain commerce. An attack by a union against the 
interstate shipment of a ton of coal would scarcely be allowed to evidence an “intent” to 
restrain commerce; but a boycott directed at a producer, the effect of which was to reduce 
very greatly the large amounts of stone the producer was ordinarily able to ship and market 
successfully in interstate markets, was in fact enough to satisfy the Court that the “intent” 
was to hurt interstate commerce itself. Increase the tonnage, and the ease with which a 
fictitious “intent” is constructed is also increased. 
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will not be so disturbing to the status quo as a reading of the preamble may 
lead one to believe. The same ground upon which this act may be held applica- 
ble in the broad sense might well support later legislation—given an appropriate 
change in the policy of the government—tending to control still further the 
burden of strikes and boycotts on interstate commerce by materially limiting 
the right to strike. (It is true that the prohibition of “compulsory arbitration” 
legislation might still prove a partial obstacle to complete supervision of labor 
relations and control of strikes.) It is not suggested that this act contains a 
hidden menace to organized labor; it is merely suggested that such an act as 
this need not inspire undue dread in the general public or in employers, nor 
undue hope in the leaders of labor. 


PROPOSED STATUTORY CHANGES IN MARRIAGE LAW 


The difficulties surrounding an attempt to alter statute law are notorious. 
Once a revision is accepted it may be impossible to procure further revision 
for years. Consequently a new statute should be drafted with extreme care. In 
failing to suggest any substantial departures from the existing law the draftsmen 
of the proposed Illinois Marital Relations Bill' have failed to recognize that ex- 
treme care requires not merely rejection of changes whose value has not been 
demonstrated but also insistence upon changes where the existing law has 
proved itself inadequate. 

The purpose of this note is to demonstrate that a more extensive study of 
the problems in the law of Marital Relations should be made before the Bill is 
considered by the Legislature. It will be sufficient to examine only the more 
striking inadequacies in the sections on Marriage.? This is, of course, not in- 
tended to imply that the other sections are error-free. The whole Bill must be 
explored for desirable changes in policy and form alike. But no criticism of 
public policy is here attempted; suggestions are made only where results gen- 
erally considered desirable are missed or the language is so ambiguous that the 
law remains uncertain. 

Like all American marriage statutes,’ the Bill sets up an intermediate age 
class in which parental consent is required for a marriage.* Although the lan- 

* Illinois House of Representatives Bill No. 919. In the Marriage and Divorce articles there 
are no material changes from Smith-Hurd III. Rev. Stats. 1935, cc. 89 and 40, respectively. 


* Other parts are: Divorce; Uniform Marriage Evasion Law; Rights of Husband and Wife; 
Relinquishment of Dower and Homestead of Insane Spouse; Power over Property upon 
Absence or Imprisonment of Spouse; Relief to Destitute Wife or Children; Separate Main- 
tenance. 

31 Vernier, American Family Laws 188 (1931). 


4 “Sec. 3. Age. Male persons of the age of 21 years and older and female persons of the age 
of 18 years and older may be joined in marriage. A male person who is a minor not less than 18 
years old or a female person who is a minor not less than 16 years old may contract a legal 
marriage if the parent or guardian of the minor appears before the county clerk in the county 
where the minor resides, consents to the marriage, makes an affidavit stating that he is the 
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guage leads almost irresistibly to the conclusion that marriages by parties in 
this class without parental consent are not “legal,” the courts are clear that 
they are perfectly valid.s For this reason the provisions of the Bill will not pro- 
tect boys and girls in the intermediate group from unfortunate alliances. These 
provisions impose: (1) a duty on the license issuer to demand an affidavit of 
the applicant, and a directory power to obtain witnesses and affidavits of third 
parties;® (2) a penalty for false affidavit;? (3) a penalty for wrongful issuance of 
license. The last of these is almost worthless not only because it apparently 
does not apply to issuance to boys and girls in the intermediate class® but be- 
cause the issuance is not wrongful unless the issuer knows of the defect and the 


parent or guardian of the minor and stating that [sic] the date and place of birth and place 
of residence of the minor, and submits such proof of the minor’s age as the county clerk 
deems necessary to comply with the purposes of this Act.” Smith-Hurd’s II]. Rev. Stats. 1935, 
c. 89, § 3. For collection of statutes see 1 Vernier, American Family Laws § 30 (1931). See 
also Brockelbank, La Formation du mariage dans le droit des Etats-Unis 241 ff. (1935). 


5 Schwartz v. Schwartz, 236 Ill. App. 336 (1925); Buszin v. McKibbin, 254 Ill. App. 519 
(1929). See 1 Vernier, American Family Laws 127 (1931); 22 L.R.A. (n.s.) 1206 (1909). The 
French Civil Code once made these marriages voidable, but that rule was abrogated in 1933. 
Codes d’Audience, Code Civil, art. 148 (Dalloz, 1934). In the framing of the Uniform Marriage 
Act there was an attempt to permit annulment by the parent, if the court thought it advisable 
or by the child, but the proposal was defeated by a vote of 13 to 12, the Illinois delegate voting 
in its favor. 23 Green Bag 549 (1911). This is the provision in New York except that the court 
must give its approval in actions by the child as well as by the parent. Cahill’s N.Y. Cons. L. 
1930, C. 14, § 7; Lazarczyk v. Lazarczyk, 122 Misc. 536, 203 N.Y.S. 291 (1924). 

6 “Sec. 6 License. .... For the purpose of ascertaining the ages of the parties and the 
legality of the contemplated marriage, the county clerk shall obtain the affidavit of the person 
applying for the license, and may, if he deems proper, obtain the affidavit of the other party 
to the contemplated marriage and of any other person or persons, or may examine either of 
the parties or any other person under oath.” Smith-Hurd’s Ill. Rev. Stats. 1935, c. 89, § 6. 
Meager though this provision may seem, it goes beyond the usual powers granted license 
issuers. 1 Vernier, American Family Laws § 31 (1931). 

7 “Sec. 14. Penalty for false affidavit. If a person wilfully and knowingly swears falsely as 
to any material matter in an affidavit obtained by a county clerk before the issuance of a 
marriage license or as to the age of either of the parties to the contemplated marriage, where 
their age is material, and if the county clerk is thereby induced to issue a marriage license per- 
mitting persons to be joined in marriage who are legally incapable or who have not the right 
to be joined in marriage, such person shall be punished by a fine of not less than one hundred 
dollars nor more than one thousand dollars, or by imprisonment in the county jail for not more 
than one year, or by both the fine and imprisonment.” Smith-Hurd’s Ill. Rev. Stats. 1935, 
c. 89, § 6. 


§ “Sec. 15. Penalty for wrongful issuance of license. If a county clerk knowingly issues a 
license for the marriage of persons who are legally incapable of contracting a marriage, he shall 
upon conviction be punished by a fine of not less than one hundred dollars nor more than one 
thousand dollars for each offense.” Smith-Hurd’s Ill. Rev. Stats. 1935, c. 89, § 15. There is 
also a penalty for performing a marriage without a license. § 17; Smith-Hurd’s Ill. Rev. Stats. 
1935, C. 89, § 15. But this is unimportant in view of the obvious ease of acquiring a license. 


* They are not “legally incapable” of contracting marriage. This is a serious fault and 
should be corrected. 
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improbability of his having personal knowledge is exceeded only by that of its 
being proved even if true.’ The use of the word “knowingly” in the definition 
of false affidavit is less serious," but experience has shown that perjury statutes 
have little terror for those endeavoring to evade the marriage laws.” 

The fact-finding duties of the issuer deserve more extended comment. In- 
creasing complication in the formalities preliminary to marriage has not been 
without criticism," but the case studies of Richmond and Hall and others have 
convincingly portrayed the shocking consequences of child marriages," and the 
purpose of the safeguards actually set up in the Bill is, presumably, to avoid 
them. The additional burden to the average license-seeker is infinitesimal in 
comparison. 

In its present form the Bill imposes no serious obstacles to marriages between 
boys and girls. Not only will the license issuer rarely see more than one party 
(the elder, of course), but he may be satisfied with the mere affidavit of the 
applicant; it is too much to expect that a busy clerk will demand more.’ Al- 
though the solemnizing officer may voice his objections, he is under no obliga- 
tion to do so.”* If one clerk or officiant proves unyielding, the parties, educated 
in the ways of perjury, promptly visit another.’ Additional safeguards that 
might well have been incorporated in the Bill are the requirements that both 
parties apply for the license,"* that documentary proof of age be supplied,’? that 

© This section originally applied to marriages of parties in the intermediate group and made 


no express requirement of knowledge in the clerk. Ill. Rev. Stats. 1845, p. 354, § 10. It was, 
however, interpreted to require bad faith. Gilbert v. Bone, 79 Ill. 341 (1875). 

1 Witnesses will usually know whereof they speak. There is, however, the problem of “‘taxi- 
driver-witnesses,”” especially prevalent in marriage mills. See Richmond and Hall, Marriage 
and the State 56 ff (1929). 

3 Jd. at 305; 11 Va. L. Reg. (n.s.) 113 (1925). The parties and the public prosecutor are 
loath to prosecute and juries loath to convict. 

3 “But as between the two systems of easy marriage and hard divorce and hard marriage 
and easy divorce, we prefer the former.” 33 Albany L.J. 181, 182 (1886). See also id. at 261. 
But see id. at 319; 22 Cent. L.J. 265 (1886). 

™4 Richmond and Hall, Child Marriages 58 ff., 95-102 (1925). See Municipal Court of Chi- 
cago, Tenth and Eleventh Annual Report 113 (1915-1917); Hall, Child Marriages, 3 Encyc. 
Soc. Sci. 398 (1930). 

*s The usual time required for issuance of a license is not more than ten or fifteen minutes, 
and the clerk usually has many other duties. Richmond and Hall, Marriage and the State 
42 ff (1929). At the Cook County office in Chicago the average time required is five minutes. 

6 In South Dakota the officiant must ascertain “to his satisfaction” the identity and age 
of the parties and the names and addresses of witnesses. S.Dak.Comp.L. 1929, § 121. In 
California he must satisfy any doubts he may have of the correctness of the statements in the 
license and has the same inquisitorial powers as the issuer. Cal. Civ. Code 1931, § 72. 

17 This entails the loss of a fee. Some licensing officers make a habit of communicating the 
names of rejected applicants to other issuers in the vicinity. It might be desirable to make 
such a habit mandatory. See Richmond and Hall, Marriage and the State 63 (1929). 

8 According to Richmond and Hall this is the practice in some offices even though not 
required. Child Marriages 126 (1925). 

19 This could be limited to marriages in which there is some doubt that the parties are over 
the age of consent. But such a rule might lead to carelessness on the part of the issuers. Today 
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the license be issued only in the county where one of the parties resides.*° An 
excellent statute in North Carolina provides that the issuer must make “reason- 
able inquiry,” and this has been construed to require a considerable degree of 
care.”? 

The control furnished by the astuteness of the license issuer and the solem- 
nizing officer, however, is necessarily a function of the desire on the part of these 
persons to cooperate with the statute in avoiding undesirable marriages.*3 Such 
officers are in a position of importance and should be chosen with care. It should 
not be impossible in the Bill to provide an administrative check upon the abuse 
of their discretion.*4 In any event the fee system should be abolished.* As has 


proof of age is a frequent requirement and is available from a variety of sources in addition to 
the usual birth and baptismal certificates. School records, hospital records, vaccination certi- 
ficates, confirmation certificates, and many others have strong probative force. Richmond and 
Hall, Child Marriages 132 (1925). See Cahill’s N.Y. Cons. L. 1930, c. 14, § 15. 


2° Obviously not particularly helpful in a metropolitan community. Excellent otherwise. 
Section 2 of the Uniform Marriage Law has this provision but carefully extracts its teeth by 
permitting issuance in the county of celebration where both parties are non-resident. See 
Freund, A Proposed Uniform Marriage Law, 24 Harv. L. Rev. 548, 552 (1911). 


4 N.C. Code Ann. 1935, § 2503. Violation subjects the issuer to civil liability to the parent 
or guardian, not to criminal prosecution. Some statutes require a “competent” or “disinter- 
ested” witness. Wyo. Rev. Stats. 1931, 68-106. This should be carefully enforced. See note 
II supra. 


22 This is the rule upon which banks act in paying checks, and surely in the matter of such 
grave importance as issuing a marriage license the register should not be excused upon a less 
degree of care.” Trolinger v. Boroughs, 133 N.C. 312, 317, 45 S.E. 662, 664 (1903). See also 
Gray v. Lentz, 173 N.C. 346, 91 S.E. 1024 (1917). 


23 See comparison of license officers studied. Richmond and Hall, Marriage and the State 
47 ff (1929). Avarice and indolence are not the only causes for lack of care. Many issuers are 
ignorant of the law. Many apparently consider the divorce courts a more efficient medium 
for avoiding matrimonial ills. 


4 For instance, a statistical study giving the percentage of marriages where the ages given 
were just over the age of consent would be useful in estimating the amount of age falsification. 
A check-up might be made concerning the care taken by the issuers in exposing impediments. 
Similar supervision is exercised by the state over charities and boards of health. See id. at 
314-29. 


2s For the issuance of a license a fee of three dollars is collected in Cook County and one 
dollar in the rest of the state. Smith-Hurd’s Ill. Rev. Stats. 1935, c. 53, §§ 35, 73. This is not 
so serious, of course, in large offices where wage-paid assistants are the real issuers although 
even here the profit motive will be effective in determining the policy of the office. The fees of 
solemnizing officials are left to their own business judgment except justices of the peace, who 
must charge two dollars. Jd., § 59. According to Vernier all American jurisdictions impose 
license fees, while only fourteen expressly provide for solemnization fees. 1 American Family 
Laws 113 (1931). Notice that the fee system is objectionable only if the officer’s remuneration 
varies with the amount of fees collected. But where it does, the fee system almost inevitably 
precludes care on the part of the officer. Its abolition would be the most important reform in 
the marriage law. 
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been suggested, an officer is under great pressure to stifle what scruples he may 
have if a fee depends upon his complaisance and some other less scrupulous 
officer will be only too happy to secure the job.* This abolition is one step 
toward the extinction of the much-deplored marriage mills” from which Illinois 
is not free. Another step is the licensing of marriage officiants or solemnizing 
officials, who could then be compelled under pain of forfeiting the license, to 
exercise reasonable discretion in consenting to marry parties apparently under 
an impediment— intoxicated, very young, under coercion.” Still another is the 
requirement, already referred to, that the license be issued in the county of 
residence of one of the parties.” 

It is generally agreed that a hasty or secret marriage is exceptionally liable to 
prove unsuccessful. There is ordinarily no need for haste or secrecy if no diffi- 
culties are likely to develop. In place of the ancient custom of “posting the 
banns,”’ made less valuable by the growth of metropolitan communities, several 
states have adopted an “advance notice’”’ system.*° The reconsideration made 
possible during this waiting period will, in many cases, enable the parties to 
recognize the undesirability of the match. Furthermore, if the statute also pro- 
vides for publication of the application or inquiries by the issuer, interested 
third persons may be apprised of the project and take steps to prevent it by 
informing the parties or the issuer of outstanding impediments.** It might also 
be wise to make some provision for third party objection in court as is provided 


* With respect to fee-paid justices of the peace it was said: “The many upright and con- 
scientious justices, whose characters are above reproach, are prevented from exerting even the 
average amount of influence by the vicious system, which from its nature drives the business 
into the courts of disreputable wretches who are willing to barter their judgment for a paltry 
fee.” Urdahl, The Fee System in the United States, 12 Trans. Wis. Acad. Sci., Arts, and Let. 
49, 217 (1898). The advantages of the fee system—its tendency to urge officers toward 
efficiency and amiability, its allocation of remuneration in proportion to work done—are in- 
undated by this argument. 


27 Richmond and Hall, Marriage and the State 84 ff. (1929). 


*8 According to Vernier eighteen American jurisdictions have this check in some form. 1 
American Family Laws 82 (1931). See Ore. Code Ann. 1930, 33-104; Wis. Stats. 1933, 245.07. 


29 See note 20 supra. 


3° Seventeen (including Hawaii), according to Vernier. 1 American Family Laws 54 (1931). 
See Mass. Ann. L. 1933, c. 207, § 19; Mich. Comp. L. 1929, § 12708. In a few the delay is be- 
tween the issuance of the license and the ceremony, making it possible for unscrupulous or 
benevolent officiants to avoid the statute by post-dating the certificate. In most the license is 
not issued until the end of the waiting period. In nearly all there is some provision for waiver 
of the advance notice in emergencies. Mass. Ann. L. 1933, c. 207, § 30 (in the discretion of a 
court or without a court when death of a party is imminent); Mich. Comp. L. 1929, § 12708, 
N.H. Pub. L. 1926, c. 286, § 24 (by court for “‘good cause”); Unif. Marr. and Marr. Lic. Act 
§ 3 (1911). 


# Freund, A Proposed Uniform Marriage Law, 24 Harv. L. Rev. 548, 553 (1911). 
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in the French Code.** In fact it is not unthinkable to require the parties to get 
court consent in all doubtful cases. 

The preceding discussion is obviously not limited to the impediment of 
nonage. Not only does the Bill set up three impediments to a valid marriage,*4 
but the courts freely recognise others,’5 and there are hosts which, though not 
affecting the legality of the marriage, may seriously jeopardize its success. 
Where there is a defect in one of the parties which will make the marriage void, 
voidable, or otherwise disastrous, it should be discovered before the wedding, 
not after. Some states have made a requirement of a certificate of freedom 
from venereal disease.** Although the criticisms of this requirement are not in- 
considerable,3’? they are not overwhelming, and it serves at least as an example 
of a desirable safeguard. Requirement of certificates of sanity and of freedom 
from tuberculosis, epilepsy, and other transmissible or inheritable diseases are 
not unknown.** Proof of death of or divorce from former spouse of a party 


32 Codes d’Audience, Code Civil, arts. 172-79 (Dalloz, 1934) (objection by spouse of one of 
parties or certain relatives). This is in line with the former rule that marriages by minors with- 
out parental consent are void. See note 4 supra. A few American states provide for third party 
objection. 1 Vernier, American Family Laws 76 (1931). See La. Civ. Code Ann. 1932, art. 106 
(apparently any third person); Miss. Code Ann. 1930, § 2363 (“any interested party”); Unif. 
Marr. and Marr. Lic. Act § 6 (1911) (“any person”). Great care should be taken to prevent 
third party objection from becoming vexatious meddling on the part of disgruntled suitors as 
it has become to a great extent in France. 

33 This would eliminate the difficulty of accurate fact finding by a clerk, considered so great 
by the Commissioners of Uniform Laws that they discarded provisions concerning insanity, 
disease, etc. 35 A.B.A. Rep. 1129 (1909). The possibility of evasion by crossing state lines will 
reduce the effectiveness of such a provision unless adfacent states adopt a similar rule. 

34 Nonage (§ 3), consanguinity (§ 4) and insanity (§ 5). Smith-Hurd’s III. Rev. Stats. 1935, 
c. 89, §§ 3, 1, and 2 respectively. 

35 Prior existing marriage, Crittenden v. Hindman, 271 Ill. 577, 111 N.E. 488 (1916). Want 
of consent from imperfect understanding, Orchardson v. Cofield, 171 Ill. 14.49 N.E. 197 (1898) 
(said to be a construction of the insanity clause). Intoxication, Barber v: People, 203 Ill. 543, 
68 N.E. 93 (1903) (dictum). Duress, Short v. Short, 265 Ill. App. 133 (1932). Fraud, Lyon v. 
Lyon, 230 III. 366, 372, 82. N.E. 850, 852 (1907) (dictum). See L.R.A. 1916C, 690 ff. 

%* N.C. Code Ann. 1935, § 2500 (a) (male only); Ore. Code Ann. 1930, 33-118 (male only); 
Wis. Stats. 1933, 245.10 (male only; provision for free tests). See Hall, Medical Certification 
for Marriage 75-77 (1925). 

37 If the fee for such a certificate is not so high as to be oppressive, it will not be sufficient to 
support the apparatus required for an adequate test. It is feared that a class of shyster 
physicians will arise furnishing certificates upon demand. See Peterson v. Widule, 157 Wis. 
641, 147 N.W. 966 (1914). For this reason this requirement was defeated in Michigan. 3 
Mich. St. Bar J. *129 (1924). Instead one who has syphilis or gonorrhea is “incapable” of 
contracting marriage and is guilty of a felony if he tries. Mich. Comp. L. 1929, § 12695. In 
New Hampshire a physician must notify the board of health if he learns that a patient with a 
venereal disease is about to marry. N.H. Pub. L. 1926, § 19. 

38 N.Car. Code Ann. 1935, § 2500 (a) (tuberculosis in infectious stage, adjudication of in- 
sanity); N.Dak. Comp. L. 1913, § 4375 (epilepsy, insanity, tuberculosis in advanced stages, 
venereal diseases in male, etc.). Since these defects are less dangerous than venereal! diseases, 
it might be desirable to require only those examinations which are comparatively simple. 
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previously married could reasonably be demanded.%* To facilitate this proof 
there should be a central register of all divorces granted or refused in the state. 

In spite of the most elaborate precautions, however, many undesirable 
marriages will still be contracted and the courts will continue to annul some of 
them. The Commissioners on Uniform Laws refused to provide rules for the 
annulment of marriages because they had no hope of discovering generally 
acceptable ones, and it is not the purpose of this note to suggest substantive 
policy. But the statute should cover the law of annulment and especially the 
grounds upon which an annulment will be granted. The antiquated system 
now administered by the courts is a product of history rather than practical 
needs.‘ Furthermore, the common law rules are not concerned with the tragic 
consequences of an annulment. Modern statutes provide for the limitation of 
attacks on marriages, for legitimacy and care of children, for the financial 
protection of the putative wives,“ for the exercise of discretion by the courts.‘ 
There is a variety of types of curative acts.‘ 

39 Mass. Ann. L. 1933, c.207, § 21 (certificate of divorce); R.I. Gen. L. 1923, § 4164 (cer- 
tificate of death or divorce). 

# Okla. Stats. 1931, § 4467; Va. Code 1930, § 5116 a. 

# Freund, A Proposed Uniform Marriage Law, 24 Harv. L. Rev. 548 (1911). 


# Del. Rev. Code 1915, § 3004; § 2992 amended by Del. L. 1921, p. 578; N.Dak. Comp. 
L. 1913, § 4368. 

43 See L.R.A. 1916C, 690. Where the impediment was “canonical,” recognized only by the 
ecclesiastical courts (consanguinity, etc.), the marriage was only voidable, but where the 
impediment was “‘civil,”’ recognized by the temporal courts (fraud, duress, etc.) the marriage 
was void. A more rational rule would be this: Marriages are void where it is to the advantage 
of society to override the wishes of the parties (consanguinity, bigamy, etc.), voidable where 
it is expedient to permit the parties to decide their own fate (fraud, duress, etc.). Other good 
systems might be devised, but the changes brought about by the courts have been confused 
and incomplete. 

44 Fourteen, according to Vernier. 1 American Family Laws 280 (1931). See Cal. Civ. 
Code 1931, § 83; N. Dak. Comp. L. 1913, § 4360. 

45 Section 20 of the Bill makes legitimate the children of persons who “attempt to contract” 
marriage. Smith-Hurd’s Ill. Rev. Stats. 1935, c.89, § 17a. This wording is unfortunate because 
it might not include a ceremony where one of the parties is coerced or one knows of the defect. 
Better is, “ .... issue of marriages declared null in law shall nevertheless be legitimate.” 
Mason’s Minn. Stats. 1927, 8579. The German and Canon laws provide for legitimacy of 
children of a void marriage only if one of the parties was bona fide. Ayrinhac, Marriage Legis- 
lation in the New Code of the Canon Law 278 (1918); Germ. Civ. Code § 1699 (trans. and ann. 
by Wang, 1907). But the German code qualifies this rule by a right in the child to demand 
maintenance during his father’s life as though legitimate, even though neither party was bona 
fide. Id., § 1703. 


# Conn. Gen. Stats. 1930, § 5188 (“as in divorce”); N.J. Comp. Stats. 1910, p. 2035, § 25 
(same section for divorce and annulment). 

47 Popular pressure has forced lower courts to assume this power. For instance, since no one 
will appeal, marriages by boys and girls in the intermediate category are constantly being 
annulled with impunity. 

48 See 1 Vernier, American Family Laws 80 (1931). Most of these are vague and do little 
more than destroy the value of the clause abolishing common law marriages. The statute 
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Similar problems are raised by the abolition of common law marriages.‘ 
This move was inspired not so much by censure of those participating as by a 
desire to eliminate uncertainty.5° Yet American legislators have remained, for 
the most part, unconcerned with the plight of women and children involved in 
these unorthodox alliances.s* Awards for workmen’s compensation and soldiers’ 
bonuses might be desirable in spite of lack of marriage lines, if only to relax the 
pressure on the relief rolls. 

Moreover, even where there is a marriage there is frequently great difficulty 
in proving its existence and validity.53 The courts have partially surmounted 
this difficulty by presuming that an apparently matrimonial relationship is in- 
deed licit and by putting the burden of proof on him who attacks it.54 As an 
aid to proof there should be central registration of all marriages in the state,55 
as well as the central registration of divorces previously suggested. 


should, however, expressly validate marriages entered into bona fide by the parties but cele- 

brated by an officiant without authority. Unif. Marr. and Marr. Lic. Act § 24 (1911). It 

should also validate marriages void at inception because of an impediment which has later 

been dissolved. See Mass. Ann. L. 1933, c. 207, § 6 (bigamous, at least one party bona fide). 
49 Section 18; Smith-Hurd’s III. Rev. Stats. 1935, c. 89, § 4. 


8° See Richmond and Hall, Marriage and the State 293 (1929); Jacobs, 4 Encyc. Soc. Sci. 
56 (1931). These are not strong authorities for the proposition stated and there are many 
declarations tending to the contrary. See quotations in Koegel, Common Law Marriage 167 ff. 
(1922). It is difficult to support a contrary policy, however. The courts have gone to extra- 
ordinary lengths to find commoi law marriages where possible. See Travers v. Reinhart, 205 
U.S. 423 (1907); Johnson v. Dudley, 3 Ohio N.P. 196 (1896). And they have generally held 
licensing statutes directory unless clearly mandatory language was used. Heymann v. Hey- 
mann, 218 Ill. 636, 75 N.E. 1079 (1905); Meister v. Moore, 96 U.S. 76 (1877); L.R.A. 1o15E, 
113 ff. 

st But see Ore. Code Ann. 1930, 49-1817, 1818 (illegitimate child, and unmarried woman 
who has lived with unmarried employee for one year, entitled to workmen’s compensation); 
Cal. Gen. L. 1931, act 4749, § 14 (all those dependent in fact and members of household of 
employee entitled to workmen’s compensation). 


s2“* | |. Wesee no escape from the conclusion that this unfortunate appellant cannot be 


awarded compensation from the accident fund ” Meton v. State Indust. Ins. Dep't, 
104 Wash. 652, 658, 177 Pac. 696, 699 (1919). See 39 Yale L.J. 917 (1930). 

53 If the officiant neglects to register the certificate, there is no record of the marriage. See 
Richmond and Hall, Marriage and the State 295 (1929). The Bill partially avoids this danger 
by fixing a penalty for not registering the certificate. § 17; Smith-Hurd’s II. Rev. Stats. 1935, 
c. 89, § 16. A duty should be put upon all issuers to follow-up a license not returned by in- 
quiries of the parties or of the officiant, if known. 

If third persons wish to prove marriage, they may be seriously handicapped by ignorance 
of the exact county of celebration. There is similar difficulty in proving a prior divorce or 
death of a prior spouse. 

54 Potter v. Clapp, 203 IIl. 592, 68 N.E. 81 (1903); Crysler v. Crysler, 330 Ill. 74, 161 N.E. 
97 (1928). 

5s See Seventy-sixth Annual Report on the Vital Statistics of Massachusetts for the year 
1917, Commonwealth of Mass., 1919, p. 47, quoted in Richmond and Hall, Marriage and the 
State 294 (1929). Eleven purposes for such a registration are listed. 

© See note 40 supra. 
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The sections on Marriage were selected for detailed discussion because their 
problems are principally of form and expression rather than policy. The prob- 
lems in Divorce and Husband and Wife, equally important, more frequently 
involve conflict on fundamental social philosophy. But they should be reviewed 
in somewhat the same manner. Examples of these problems leap to the tongue. 
What shall be done to eradicate the migratory divorce, with respect both to 
granting them and to recognizing those granted in foreign states and countries?5’ 
Would there not be a great improvement in the administration of family law 
if the Domestic Relations court were given more extensive jurisdiction and 
greater discretion?’* The present grounds for divorce are neither adequately 
planned as a matter of policy nor carefully enough drawn as a matter of form.‘* 

With the rise of the view of unhappy marriages as a social wound and with 
the decay of the guilt theory of divorce comes increasing need for revamping 
the laws of marital relations. Product of an outworn social philosophy, they 
are obsolete and inadequate. 


57 See Walton, International and Migratory Divorces, 21 Ill. L. Rev. 435 (1927); Beale, 
Haddock Revisited, 39 Harv. L. Rev. 417 (1926); Goodrich, Matrimonial Domicile, 27 Yale 
L.J. 49 (1917); 2 Vernier, American Family Laws § 89 (1932). 

58 See 5 Encyc. Soc. Sci. 197 (1931); Waite, Courts of Domestic Relations, 5 Minn. L. Rev. 
161 (1921); Zunser, The Domestic Relations Court, 124 Ann. Amer. Acad. Pol. & Soc. Sci. 114 
(1926); Hoffman, Courts of Domestic Relations, 8. J. Crim. Law & Crim. 409 (1919). 


59 Sec. 58; Smith-Hurd’s Ill. Rev. Stats. 1935, c. 40, § 1. See Brown, The Law and Pro- 
cedure in Divorce, 13 Law Notes 128 (1909); Holbrook, Divorce Laws and the Increase of 
Divorce, 8 Mich. L. Rev. 386 (1910); Herbert, Holy Deadlock (1934) (a bitter popular treat- 
ment). Cf. Williams, Divorce Legislation Needed, 8 Va. L. Reg. 397 (1922). 
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Agency—Negligence—Liability of Employer for Negligence of Employee to Un- 
authorized Invitee of the Employee—{Federal].—The defendant employer furnished 
a car for its traveling salesman who invited the plaintiff to ride with him con- 
trary to express order. The salesman had previously carried other passengers to the 
knowledge of both plaintiff and defendant. The plaintiff was injured by the salesman’s 
negligence. A verdict was directed for the defendant by the trial court. On appeal, 
held, the defendant is liable if the salesman had actual or apparent authority to carry 
passengers, a question of fact for the jury. Reversed. De Parcq v. Liggett and Meyers 
Tobacco Co., 81 F. (2d) 777 (C.C.A. 8th 1936). 

A property owner is usually responsible for the injuries caused to a known tres- 
passer by his affirmative negligent acts or those of his employee in the scope of his em- 
ployment. Herrick v. Wixom, 121 Mich. 384, 80 N.W. 117 (1899); Hepfel v. St. Paul, 
M. & M. Ry. Co., 49 Minn. 263, 51 N.W. 1049 (1892); Peaslee, Duty to Seen Tres- 
passers, 27 Harv. L. Rev. 403 (1914). At first glance a passenger in an automobile 
through the unauthorized invitation of the owner’s driver seems at least a trespasser 
with respect to the owner. By analogy, therefore, since the driving of the automobile 
is admittedly within the scope of the driver’s employment and the driver knows of the 
passenger’s presence, it has been strongly urged that the employer is responsible for 
injuries caused the passenger by the employee’s negligent driving. Kalmich v. White, 
95 Conn. 568, 111 Atl. 845 (1920); 21 Col. L. Rev. 78 (1921); Berry, Automobiles 
§ 1214 (4th ed. 1924). In spite of this forceful analogy, however, the tendency of 
courts in recent years has been to deny the liability of car owners unless the very invi- 
tation of the driver was within the scope of his actual or apparent authority. Zampella 
v. Fitshenry, 97 N.J.L. 517, 117 Atl. 711 (1922); Psota v. Long Island R.R. Co., 246 
N.Y. 388, 159 N.E. 180 (1927); Collins v. Noll Baking and Ice Cream Co., 226 Ill. App. 
124 (1922). See 62 A.L.R. 1167 (1929). It was sought to explain these decisions on 
two grounds. (1) Since the invitation was beyond the driver’s authority, the whole 
carrying was beyond his authority and the injury did not arise out of an act within the 
scope of his employment. Zampella v. Filzhenry, 97 N.J.L. 517, 117 Atl. 711 (1922). 
(2) In accepting the invitation the passenger assumed the risk of injury resulting from 
the ride. See Driscoll v. Scanlon, 165 Mass. 348, 43 N.E. 100 (1896). The first of these 
is insufficient because it was the negligent driving which caused the injury, not the 
invitation, and this driving was within the scope of the driver’s employment. The 
“carrying” has two facets, the driving and the presence of the passenger. Of these only 
the former is the cause of the injury, the latter being merely a but-for condition. 
21 Col. L. Rev. 78, note 12 (1921). The second explains nothing by itself because as- 
sumption of risk means voluntarily putting one’s self in a position of peril, irrespective 
of intent to assume responsibility for possible injury. Adolf v. Columbia Pretzel & 
Baking Co., 100 Mo. App. 199, 73 S.W. 321 (1903). In this respect the trespasser and 
unauthorized invitee are indistinguishable. A more rational justification of the deci- 
sions, related to the two suggested but different, is this: By disregarding the employer- 
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employee relationship and contravening its rules in indulging in the joint activity of 
riding, the parties enter into a new relationship, which may be termed a driver-guest 
relationship. The driving of the car has become just as much the affair of the driver- 
guest relationship as of the driver-employer relationship. Therefore, the guest, being 
injured in the course of the activity of his relationship as a result of the negligence of 
the other party, has no grounds for setting the cost of the injury at the door of a third 
person whose business rules he is helping break merely because the activity was also in 
the course of that third person’s business. Practically, the distinction suggested is 
amply justified. Express orders from the employer to the driver will usually be suffi- 
cient to eliminate known trespassers. But the fact that an invitee relationship exists 
between the driver and his passenger demonstrates that such orders have been futile. 
The employer then has no control except the threat of discharge, and, since such un- 
authorized invitations are extremely common, employers are loath to make this threat. 
The validity of the theory will be tested if a case arises in which an unauthorized invitee 
is injured through the negligence of a servant other than the one who extended the 
invitation. The employer should be held responsible. 

This argument, however, rests upon a knowledge in the passenger that the rules of 
the employer-driver relationship are being broken. In the usual case the driver will not 
have authority to invite guests, and the courts have created a presumption to that 
effect, at least for trucks. O’Leary v. Fash, 245 Mass. 123, 140 N.E. 282 (1923); Gruber 
v. Cater Transfer Co., 96 Wash. 544, 165 Pac. 491 (1917). But where the invitation is 
within the actual authority of the driver, the rules are not being broken, and where 
it is within the apparent authority, the passenger will reasonably suppose that they 
are not. In either event the trip has ceased to be a joint transgression upon the rights 
of the employer, the passenger has become a licensee, and the employer should be held 
upon the familiar principle of respondeat superior. Barry v. N.Y .C.& H.R.R.R.Co., 92 
N.Y. 289 (1883). In the principal case actual authority to carry passengers could be 
deduced from the acquiescence of the employer in previous invitations in spite of the 
express rule to the contrary; apparent authority, from the passenger’s point of view, 
arose out of his observation of such previous acts. Under the theory here expressed the 
court was correct in insisting upon the immunity of the employer unless there was 
actual or apparent authority for the invitation. 


Agency—Respondeat Superior—Liability of Employer to Wife of Servant for 
Injuries Caused by Servant’s Negligence—{Minnesota].—The defendant, a used car 
dealer, invited the plaintiff and her husband to test a car offered for sale by him. The 
plaintiff was injured as a result of her husband’s negligent driving. A Minnesota 
statute provides that any person operating a motor vehicle with the consent of the 
owner is deemed an agent of the owner in case of accident. 3 Mason’s Minn. Stat. 
§ 2720-104 (supp. 1934). The wife sued the owner as the principal of her negligent 
husband. Held, the disability of the plaintiff to sue her husband did not bar an action 
against the principal of her husband. Miller v. Tyrholm & Co., 265 N.W. 324 (Minn. 
1936). 

The purpose of the statute was to afford protection against financially irresponsible 
drivers. Since passengers are often acquainted with the skill and resources of the driver 
and can protect themselves by declining to ride, the statute might have been construed 
as protecting only pedestrians, who cannot effectively protect themselves. Three con- 
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siderations make this interpretation untenable: (1) the difficulty of determining the 
extent of the knowledge of a given passenger; (2) previous Minnesota decisions extend- 
ing the protection of the family automobile doctrine to the automobile guest (Nicol v. 
Geitler, 188 Minn. 69, 247 N.W. 8 (1933)); (3) the use of agency language in the statute. 

By construing the statute as it did the court raised the problem of whether, under 
the doctrine of respondeat superior, a master may be held liable even though the servant 
is immune. With the exception of cases involving a marital relationship between the 
servant and his victim, no case has been found where the master has been held liable 
despite the servant’s immunity. The cases in which the master has been held liable 
although his servant had the benefit of a covenant not to sue are not in point. But see 
Schubert v. Schubert Wagon Co., 249 N.Y. 253, 256, 164 N.E. 42, 43 (1928). These cases 
merely hold that a release of the agent from admitted liability does not immunize the 
master. The requirement that the agent must be liable before respondeat superior will 
operate generally has a practical justification. When the servant’s negligence renders 
the master liable to a stranger, the servant will be liable to the master. Consequently, 
the imposition of liability upon the master when the agent is not liable would collide 
with whatever policy produced the agent’s immunity. Although aware of this incon- 
sistency the majority of courts, following the Schubert case, have imposed liability upon 
the master when faced with the problem of the instant case. Poulin v. Graham, 102 Vt. 
307, 149 Atl. 698 (1929); Chase v. New Hampshire Material Corp., 111 Conn. 277, 150 
Atl. 107 (1930). Contra, Emerson v. Western Seed Co., 116 Neb. 180, 216 N.W. 2097 
(1927); Sacknoff v. Sacknoff, 131 Me. 280, 161 Atl. 669 (1932). These courts argue that 
the immunity of the agent, being merely “‘procedural,’’ does not extend to the master 
who must therefore answer for the “wrong”’ of the agent. See Schubert v. Schubert 
Wagon Co., 249 N.Y. 253, 256, 164 N.E. 42, 43 (1928). Cf. Kingman v. Frank, 33 Hun 
(N.Y.) 471 (1884) (creditor may garnish debt owed by wife to husband for services 
even though husband’s claim is not enforceable against the wife); Meriz v. Mertz, 
3 N.E. (2d) 597 (N.Y. 1936) (wife negligently injured by her husband in state A which 
allows tort actions between husband and wife, denied recovery against husband in 
state B which does not permit such actions). But the view that there is a procedural 
disability arising out of the marital relationship is inconsistent with decisions that a 
married woman may sue her husband for invasion of her separate property rights 
(Wood v. Wood, 83 N.Y. 575 (1881); 3 Vernier, American Family Laws 271 (1935)); as 
well as with decisions that after divorce a wife has no action for injuries committed 
during coverture. Abbott v. Abbott, 67 Me. 304 (1877); Strom v. Strom, 98 Minn. 427, 
107 N.W. 1047 (1906). This view is also inconsistent with the vanishing notion that 
husband and wife are a single entity. See Madden, Persons and Domestic Relations 
145 (1931). If husband and wife are one legal person, it is arguable that a husband who 
negligently injures his wife has no more committed a wrong than if he had negligently 
injured himself. Liability may also be imposed by resort to the identity notion. If the 
employee’s acts are deemed to be those of the employer, the latter would be liable 
without regard to any personal immunity in the former. See Schubert ». Schubert Wagon 
Co., 249 N.Y. 253, 257, 164 N.E. 42, 43 (1928). But whatever the theoretical justifica- 
tion, since the principal who responds for the agent’s act has an action against him, 
the plaintiff is permitted to do indirectly what she cannot do directly—impose ulti- 
mate liability upon the agent-husband. See Emerson v. Western Seed Co., 116 Neb. 180, 
184, 216 N.W. 297, 298 (1927). This is inconsistent with the notion that permitting 
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tort actions between husband and wife will disturb domestic relations. But see McCur- 
dy, Torts between Persons in Domestic Relation, 43 Harv. L. Rev. 1030, 1033 (1930). 
Courts convinced that the antiquated rule of immunity between husband and wife is 
no longer justifiable may indirectly limit its operation by imposing liability upon the 
master. 


Bankruptcy—Quo Warranto—Possession of State Court Receiver Obtained before 
the Four Month Period—{Federal]——The Brictson Manufacturing Company, a 
South Dakota corporation, carried on the major part of its business in Nebraska. In 
1921 a group of minority stockholders brought a dissolution proceeding in a federal 
district court in Nebraska, alleging that the corporation was formed to defraud its 
stockholders. The court thereupon appointed a receiver to take possession of all the 
assets of the corporation. Although the circuit court of appeals reversed the decision 
of the district court and subsequently issued two successive writs of mandamus, the 
district court failed to order the receiver to return the property in his possession to the 
corporation. Brictson v. Close, 280 Fed. 297 (C.C.A. 8th 1921); Brictson v. Woodrough, 
284 Fed. 484 (C.C.A. 8th 1922); id., 289 Fed. 1020 (C.C.A. 8th 1923). In 1923 the 
Nebraska attorney-general instituted quo warranto proceedings to oust the Brictson 
Company from doing business as a foreign corporation in Nebraska. In 1926 the 
Nebraska supreme court appointed trustees to take possession of the corporation’s 
Nebraska assets, distribute them to the corporation’s creditors, and, if the corporation 
were still solvent, return the balance “‘to those thereto entitled.’’ State ex rel. Ait’y- 
Gen’l v. Brictson, 114 Neb. 341, 207 N.W. 664 (1926). The state court trustees’ efforts 
to obtain this property from the federal receiver culminated in his intervention in the 
hearing on the receiver’s report, upon which the circuit court revised its mandate and 
ordered the receiver to turn over the assets in his possession to the state court trustees 
rather than to the corporation. Brictson Mfg. Co. v. Close, 25 F. (2d) 794 (C.C.A. 8th 
1928). The assets were actually transferred in September, 1929, after the corporation’s 
creditors had filed a petition in bankruptcy against the corporation in August. 

The trustee in bankruptcy, Engebretson, made several abortive attempts to obtain 
the property from the state court trustees before 1933, at which time he unsuccessfully 
resorted to a summary proceeding in the bankruptcy court. Marcell v. Engebretson, 
74 F. (2d) 93 (C.C.A. 1934); cert. denied, 296 U.S. 579 (1934). The present action is a 
plenary suit in equity in which Engebretson as plaintiff claimed: (1) that the previous 
decision determined only that the state court trustees had more than a colorable claim; 
(2) that the defendants do not hold the property adversely to the corporation; (3) that 
therefore, as trustee in bankruptcy, he is entitled to this property as property in the 
constructive possession of the bankrupt. Held, the retention of this property by the 
federal receiver until after the petition in bankruptcy had been filed was wrongful; 
therefore, these assets were in the constructive possession of the state court trustees 
from the time of their appointment. This possession being adverse to the corporation 
and having commenced more than four months before the filing of the petition, the 
state court acquired jurisdiction to administer these assets free from interference by 
other courts. Engebretson v. Marcell, 84 F. (2d) 315 (C.C.A. 8th 1936), cert. denied, 
Sup. Ct. Serv. 809, no. 210 (Oct. 12, 1936). 

Lies obtained by creditors more than four months before the filing of a petition in 
bankruptcy are not voidable under section 67f of the Bankruptcy Act. 30 Stat. 544, 





RECENT CASES 135 


564 (1898); 11 U.S.C.A. § 107f (1927); 2 Collier, Bankruptcy 1506 (13th ed. 1923). 
Thus where a creditor’s suit in a state court results in the appointment of a receiver 
who takes possession of property of the bankrupt before the beginning of the four 
months period, this possession is superior to the claims of the trustee in bankruptcy. 
Frasier v. Southern Loan Co., 99 Fed. 707 (C.C.A. 4th 1900); 5 Remington, Bankruptcy 
§ 2057 (3d ed. 1923). This result obtains even though the receiver takes possession for 
the benefit of all creditors who might later intervene, rather than for the particular 
creditors instituting the suit. Clements v. Conyer, 32 F. (2d) 5 (C.C.A. 7th 1929); Blair 
v. Brailey, 221 Fed. 1 (C.C.A. sth 1915); Neely v. McGehee, 2 F. (2d) 853 (C.C.A. 5th 
1923). This possession of the state court receiver has been interpreted as an equitable 
attachment, thus likening it to an ordinary judgment lien. Williston, Effect of a 
National Bankruptcy Law, 22 Harv. L. Rev. 547, 562 (1909). Where, however, a state 
court receiver obtains possession of the bankrupt’s property more than four months 
before bankruptcy as a result of a stockholder’s bill for dissolution of a corporation, 
courts have usually required the receiver to transfer property so held to the trustee in 
bankruptcy. Bank of Andrews v. Gudger, 212 Fed. 49 (C.C.A. 4th 1914); Miller v. Potis, 
26 F. (2d) 851 (C.C.A. 6th 1928); In re Mullings, 238 Fed. 58 (C.C.A. 2d 1916). It is 
to be noted that in none of these cases had any creditors actually filed claims with the 
receiver appointed to effectuate the dissolution. See Jn re Knox Coal Co., 50 F. (2d) 248 
(D.C. Ind. 1931). Thus in a case in which creditors had actually filed claims with the 
receiver more than four months before bankruptcy, the court denied the superiority of 
the claim of the trustee in bankruptcy to this property. Cohen v. Mirviss Co., 178 Minn. 
20, 226 N.W. 198 (1929), noted in 14 Minn. L. Rev. 658 (1930). 

Several reasons may be suggested for arriving at one result when the receivership is 
sought by a creditor, and at the opposite result when a stockholder is seeking the 
appointment of a receiver. It has been argued that a stockholder should not be able 
to deprive creditors of their right to federal bankruptcy jurisdiction. Bank of Andrews 
v. Gudger, 212 Fed. 49, 54 (C.C.A. 4th 1914). But this argument applies equally to a 
receivership resulting from a suit by one creditor where other creditors wish to obtain 
bankruptcy jurisdiction; yet most creditors’ receiverships upheld result from a single 
creditor’s suit. Since the state court receiver in any case must pay off creditors before 
turning over any property to the corporation or its stockholders, it seems clear that 
any distinction between a creditor’s suit and a stockholder’s bill for dissolution must be 
based on the difference in the plaintiffs. This difference cannot be resolved in terms of 
the adverse nature of the receiver’s claim as the test of whether a claim is adverse has 
been applied primarily to determine whether the bankruptcy court should exercise 
summary jurisdiction over one asserting a property right. The courts have apparently 
decided the present question as one of competing jurisdiction rather than one present- 
ing substantial property rights. They have upheld only those receiverships which re- 
sult from actions brought more than four months prior to bankruptcy by plaintiffs 
sufficiently hostile to the corporation. See Griffin v. Lenhart, 266 Fed. 671, 674 (C.C.A. 
4th 1920). Since this can be determined equally well by a summary or plenary pro- 
ceeding, the court in the instant case properly considered itself bound by its previous 
decision in the summary proceeding. 


Conflict of Laws—Statutory Construction—Tort and Conveyance Aspect of Trans- 
fers of Foreign Land—{Federal].—A foreign corporation doing business in New York 
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transferred foreign and New York real property to the defendant creditor who had 
reason to know of the corporation’s insolvency. Section 114 of the New York Corpora- 
tion Law provided that officers, directors, and stockholders of foreign corporations 
doing business in New York should be liable for “illegal transfers’? made when the cor- 
poration is insolvent, to the same extent and in the same manner as officers, directors 
and stockholders of domestic corporations under section 15. Cahill’s Cons. L. N.Y. 
1930, c. 60, § 114. Section 15 imposed personal liability upon officers, directors, and 
stockholders of domestic corporations who knowingly made preferential transfers and 
imposed a duty to account upon the transferees who knowingly accepted them. 
Cahill’s Cons. L. N.Y. 1930, c. 60, §15. The trustee in bankruptcy appealed from a 
decree dismissing his petition for an accounting by the preferred creditors. Held, de- 
cree reversed and cause remanded. (1) “Illegal’’ does more than identify transfers for 
which the directors are liable; “ex proprio vigore,’”’ it makes transfers of New York 
property invalid. (2) Even though the conveyance of foreign property was valid under 
the law of the situs, the acceptance of the deeds in New York constituted a wrong for 
which the court could, at the option of the trustee, order a reconveyance or assess 
damages. Irving Trust Co. v. Maryland Casualty Co., 83 F. (2d) 168 (C.C.A. 2d 1936), 
cert. denied, Sup. Ct. Serv. 809, no. 251 (Oct. 12, 1936). 

To invalidate the transfer by a foreign corporation of domestic property, the court 
construed “‘illegal’’ as not merely identifying the transaction for which the directors 
would be liable but also as making such transactions invalid. Since under this con- 
struction the transfers of New York property could be set aside, it was unnecessary to 
consider whether the acceptance of the conveyance of domestic property made the 
transferee personally liable. Although this result was based on a rather tenuous con- 
struction of the statute, it was in accord with the legislative intention to attach similar 
consequences to preferential transfers by foreign and domestic corporations. See 
Vander poel v. Gorman, 140 N.Y. 563, 35 N.E. 932 (1804). 

The imposition of personal liability for the acceptance of the deed to the foreign 
property was rested on an even slenderer basis. Admittedly, the validity of the trans- 
fer of foreign realty was governed by the law of the situs, under which it was valid. See 
2 Beale, Conflict of Laws 939 (1935). Hence the adjective “illegal,”’ ex proprio vigore, 
could not invalidate the conveyance as such. Since section 114 does not by its terms 
provide for personal liability on the part of the preferred creditor, the imposition of 
such liability can be based upon the statute only by assuming that the legislative dec- 
laration (as construed by the instant court) that preferential transfers by foreign cor- 
porations are voidable manifested an intention to impose personal liability upon trans- 
ferees with knowledge. This interpretation of the statute gains some support from the 
language and result of early New York decisions construing the effect of section 15. 
See McQueen v. New, 33 N.Y.S. 395, 802 (1895); 45 App. Div. 579, 61 N.Y.S. 464 
(1899); Pennsylvania v. Pedrick, 222 Fed. 75 (D.C. N.Y. 1915). But it runs counter to 
the view that a fraudulent conveyance affects property alone and is not a tort. See 2 
Beale, Conflict of Laws 954, n. 3 (1935); Purdom v. Pavey, 26 Can. 412 (1896) (recovery 
denied against a transferee with notice when the conveyance, although valid under the 
law of the situs which governed, would have been fraudulent under the law of the forum 
—the place where the conveyance was made). If a conveyance that would be fraudu- 
lent under the law of the place of the transfer, is not a tort on the part of the transferee 
with knowledge, it would seem to follow a fortiori that a preference that would be void- 
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able if the property were present at the place of transfer is not a tort on the part of the 
transferee with knowledge. However, in view of the uncrystallized notions concerning 
the nature of fraudulent conveyances and voidable preferences, a court convinced that 
a statutory or common law rule rendering preferential or fraudulent conveyances void- 
able is expressive of a strong desire for creditor equality might well impose personal 
liability upon transferees with knowledge. Such reasoning would not apply to prefer- 
ences voidable under the Bankruptcy Act but not under state laws since the imposition 
of tort liability would, in effect, repeal the four month limitation. 

It is noteworthy that the court in the instant case might have imposed personal li- 
ability upon the preferred creditors by a slightly different use of the statute. Section 
114 expressly imposes personal liability upon directors for “illegal’’ transfers made 
when the corporation is insolvent. If “‘illegal’’ were construed as being merely descrip- 
tive, then the directors would clearly be liable for preferential transfers of foreign land 
even though valid at the situs. Consequently, personal liability could be imposed on 
transferees with knowledge as participants in wrongful conduct. See Harper, Torts 
§ 302 (1933). 

Once the common law or statutory rule proscribing fraudulent conveyances or 
preferential transfers is construed as imposing personal liability upon transferees of 
foreign property, the problem raised is akin to that of Lord Cranston v. Johnson, 3 Ves. 
170 (1796). In that case a reconveyance was ordered against a creditor who obtained 
title to foreign land at his own execution sale, after assuring his debtor by conduct in 
the forum that he would not satisfy the debt by proceeding against the property. Al- 
though the court in the Cranston case did not articulate its rationale, it must have pro- 
ceeded on the assumption that a conveyance may have both a property and a tort as- 
pect; and that, although the law of the situs determines the property consequences of a 
conveyance, the law of the place of the transfer determines its tort consequences. See 
2 Beale, Conflict of Laws 954 ff (1935). It is arguable that the Cranston case is dis- 
tinguishable from the instant case in that the defendant’s misrepresentations constitut- 
ed wrongful conduct separable from the conveyance. However, since it is the convey-\ 
ance which causes damage to the creditors and since the forum is primarily concerned \ 
with equitable distribution for resident creditors, this difference is not significant. By 
holding that a fraudulent or preferred transferee of foreign property is a tortfeasor 
under the law of the place where the conveyance was made and by applying the doc- 
trine of the Cranston case, a court may limit the /ex situs doctrine and may prevent the 
accidental fact of the location of property from determining whether or not there is 
redress for transactions admittedly contrary to the law of the place where they were 
consummated. 


Constitutional Law—War Powers of Congress—Witholding of Seized Alien Enemy 
Property—{Federal].—Property of plaintiff’s predecessor was seized during the World 
War by the United States as alien enemy property and placed in trust with the Alien 
Property Custodian. Congress, after termination of the war, authorized the return of 
such property; whereupon the Custodian determined that the plaintiff was entitled to 
it. Subsequently, and while the property was tied up by attachment proceedings later 
dismissed, Congress passed a resolution suspending its former return authorization 
until German debts had been paid to the United States. In a suit to compel convey- 
ance held, for the plaintiff. Confiscation of the property had never been intended by 





138 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Congress. Therefore, the authorization for return constituted a “vested right” or at 
least “‘a gratuity supported by moral consideration” within the protection of the due 
process clause of the Fifth Amendment of the federal Constitution. The war powers of 
Congress did not continue operative after ratification of the peace treaty so as to 
authorize later withholding of the property. Deutsche Bank v. Cummings, 83 F. (2d) 
554 (App. D.C. 1936). 

Confiscation was not the policy or practice of the government with respect to this 
alien property. Hearings of Senate Committee on Commerce, 65th Congress, 1st ses- 
sion, May 29, 1917, Report no. 113, p. 13. United States v. Percheman, 7 Pet. (U.S.) 51 
(1833). The plaintiff therefore retained a beneficial interest in the property similar to 
that of a cestui que trust. Orenstein v. Industrial Car Co., 38 F. (2d) 532 (App. D.C. 
1930). See also Trading With Enemy Act, 40 Stat. 423 (1917); 40 Stat. 460 (1918); 
50 U.S.C.A. § 12 (appendix 1928). The Custodian, however, was not bound by rules 
ordinarily applicable to fiduciaries of trust property. United States v. Chemical Founda- 
tion, 272 U.S. 1 (1926). This fact might cast doubt upon the sufficiency of the plain- 
tiff’s interest to bring him within the protection of the due process clause of the Fifth 
Amendment. However, applicants for government land patents acquire very complete 
interests upcn allowance of claims. Acquisition of this interest precedes final convey- 
ance by patent, and includes all ordinary incidents of land ownership. Wirth v. Bran- 
son, 98 U.'5. 118 (1878); Colm v. Francis, 159 Pac. 237 (Cal. 1916). By analogy, the 
plaintiff may be said to have received a comparable inter¢st upon allowance of his claim 
by the Custodian, although final conveyance had not been made. 

If the plaintiff was entitled to protection of this interest under the due process 
clause, subsequent witholding of his property could be justified only as an exercise of 
the war powers of Congress, reasonably necessary to protect general economic welfare 
by coercing Germany into payment of her obligations. Though constitutional limita- 
tions generally remain effective despite the existence of war or other emergencies, the 
war powers of Congress on occasion justify measures not constitutionally orthodox in 
the absence of necessitating emergency. United States v. Russell, 13 Wall. (U.S.) 623 
(1871); Juragua Iron Co. v. United States, 212 U.S. 297 (1908). And, though there is 
dictum in the principal case denying the existence of such power, the Supreme Court 
apparently has never held that war powers may not legitimately be exercised after 
legal termination of war to mitigate the results or to control situations created thereby. 
See Stewart v. Kahn, 11 Wall. (U.S.) 493, 507 (1870); 3 Willoughby, Constitution of the 
United States § 1036 (2d ed. 1923). Such latitude in the scope of the war powers finds 
justification in the importance of protecting public welfare even at the sacrifice of 
relatively less important private interests. This sacrifice however, should be reason- 
ably necessary to achieve a result, which, in turn, should satisfy a determination that 
the need is acute in view of all the circumstances out of which the situation arose. The 
test is unavoidably flexible and vague, but so it should remain until the cases setting 
its limits arise for decision. 

In the principal case, the delay in payment of the German obligations would not 
apparently presage any immediate threat to American peace or economic welfare 
justifying further encroachments on individual property rights. Such a measure of 
international duress is probably an abuse of the war power which the courts should 
avoid. Thus the result in the principal case seems justified, but the assertion that no 


power exists to allow seizure of alien property after the legal termination of war seems 
unnecessary. 
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Corporations—Amendment of Charter—Right of Minority Stockholder to Object 
to Changes in Charter—[Michigan].—The defendant corporation was incorporated 
under the laws of Michigan. The Michigan constitution provides that all corporation 
laws, and rights, privileges, and franchises conferred thereby, are subject to amend- 
ment. Mich. Const. art. 12, § 1 (1908); Mich. Comp. L. 1929, § 237. Subsequent to 
the creation of the defendant corporation, the legislature enacted a law providing: 
(1) that the majority of stockholders may amend the charter “without limitation,” 
with a proviso for class voting on any amendments changing the rights, privileges, or 
preferences of any class,—section 43; (2) that the liability of the corporation should not 
be lessened by an amendment,—section 59. A general saving clause provided that the 
act should not affect accrued rights or liabilities,—section 192. Mich. Pub. Acts 1931, 
no. 327. A majority of preferred stockholders voted to postpone the redemption date 
of the preferred stock. From a judgment denying him the right to redemption as of 
the original date, the plaintiff, a dissenting stockholder, appealed. Held, reversed. 
The right to redemption is a vested right; section 59 and the saving clause prohibited 
an interference with the vested rights of stockholders. Sutton v. Globe Knitting Works, 
267 N.W. 815 (Mich. 1936). 

Under statutes authorizing amendments, changes in substantial rights of stock- 
holders have been sanctioned by courts. See Berle and Means, Modern Corporations 
and Private Property 212 (1934). Amendments creating an issue of stock to have 
preference over the rights of a complaining stockholder have been sustained. Hinckley 
v. Schwarzschild-Sulzber ger Co., 107 App. Div. 470, 95 N.Y.S. 357 (1905); Salt Lake Au- 
tomobile Co. v. Keith O’ Brien Co., 45 Utah 218, 143 Pac. 1015 (1914). Changes in par- 
ticipation in dividends have been upheld. Davis v. Louisville Gas & Elec. Co., 16 Del. 
Ch. 157, 142 Atl. 654 (1928); contra, Pronick v. Spirits Distributing Co., 58 N.J. Eq. 97, 
42 Atl. 586 (1899). A majority has been permitted to subject to further assessment 
stock sold as fully paid and non-assessable. Somerville v. St. Louis Min. and Mill. Co., 
46 Mont. 268, 127 Pac. 464 (1912); cf. Garey v. St. Joe Mining Co., 32 Utah 497, 91 
Pac. 369 (1907). Frequently, however, courts have by construction narrowed the 
scope of statutes authorizing amendments when a literal construction would permit 
modification of important rights of dissenting stockholders. See Garey v. St. Joe Min- 
ing Co., 32 Utah 497, 91 Pac. 369 (1907); Pronick v. Spirits Distributing Co., 58 N.J. 
Eq. 97, 42 Atl. 586 (1899). Although courts do not so articulate, validity seems to de- 
pend on a balancing of the importance of the stockholder’s right against the need for 
corporate action. See Curran, Amendment of Corporate Charters, 32 Mich. L. Rev. 
743, 748 (1934). Amendments depriving preferred stockholders of accrued but unpaid 
dividends have been invalidated. Morris v. American Pub. Util. Co., 14 Del. Ch. 136, 
122 Atl. 696 (1923). In a situation analogous to the instant case it has been held that 
a statute permitting changes in “preferences and special rights,’’ if constitutional, 
would have authorized an amendment abolishing a sinking fund safeguarding redemp- 
tion rights. Yoakum v. Providence Biltmore Hotel Co., 34 F. (2d) 533 (D.C.R.I. 1929). 
On the analogy of the Yoakum case, it is clear that section 43 of the Michigan statute 
would authorize the amendment in the instant case. The court agrees that section 43 
was broad enough when read alone, but urges that it must yield to the apparently in- 
consistent provisions in section 59 and in the saving clause. Inconsistency might have 
properly been avoided if the court had interpreted the saving clause and section 59 as 
applying only to the rights of strangers. But assuming that inconsistency was present, 
the specific authorization of amendments affecting stockholder rights should have pre- 
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vailed over the general language in section 59. Similarly, the purview should have pre- 
vailed over the saving clause. Black, Construction and Interpretation of Laws § 112 
(1896). 

Had the court in the instant case found that the statute authorized the amendment, 
there would have remained the question of whether the statute was a constitutional 
exercise of the reserve power. Statutory and constitutional provisions reserving the 
power to amend corporation laws have been held to be written into the corporate 
charter at the time of incorporation. 1 Thompson, Corporations § 429 (3d ed. 1927). 
The charter constitutes a contract between the stockholders inter sese and between the 
corporation and the state. Dow v. Northern R.R., 67 N.H. 1, 36 Atl. 510 (1887); 
7 Fletcher, Cyclopedia Corporations § 3657 (1931). Legislation not within the scope 
of the reserve power constitutes an unconstitutional impairment of contract. Ballan- 
tine, Corporations § 272 (1927). But the question of what legislation is authorized 
under the reserve power has caused difficulty. Curran, Minority Stockholders and the 
Amendment of Corporate Charters, 32 Mich. L. Rev. 743, 750 (1934). Although the 
reservations are couched in general terms, courts have by construction restricted their 
scope. Thus it has been held that under the reserve power the rights of the stockhold- 
ers inter sese may not be affected. Matter of Election of Directors of Newark Library 
Ass’n, 64 N.J.L. 217, 43 Atl. 435 (1899); Avondale Land Co. v. Shook, 170 Ala. 379, 54 
So. 268 (1911). See Stern, The Limitations of the Power of a State under a Reserved 
Right to Amend or Repeal Charters of Incorporation, 53 Am. L. Reg. (44 n.s.) 73, 85 
(1905). The application of this standard would invalidate the statute in the instant 
case. But the distinction between intra- and extra-corporate rights is hard to draw and 
may unduly restrict future legislation. Thus most courts have not followed this rule. 
Farbstein v. Pacific Oil Tool Co., 127 Cal. App. 157, 15 P. (2d) 766 (1932); Lord v. Equit- 
able Life Assurance Society, 194 N.Y. 212, 87 N.E. 443 (1909); 7 Fletcher, Cyclopedia 
Corporations §§ 3695-08 (1931). Confusion has been enriched by the question-begging 
slogan that the reserve power cannot be constitutionally exercised to deprive a stock- 
holder of vested rights. Clearly, whether or not a right is vested depends upon whether 
the state has reserved the power to change it. One court, however, has made the sur- 
prising suggestion that, without regard to the language of the reservation clause, 
statutes authorizing changes in what courts consider vested rights are unconstitutional. 
Yoakum v. Providence Biltmore Hotel Co., 34 F. (2d) 533, 545 (D.C,R.I. 1929). There 
is no apparent constitutional basis for invalidating statutes that admittedly come 
within the scope of the reserve power, and this suggestion is illustrative of a desire to 
strike down, without regard to the terms of the reservation, amendments which con- 
stitute an unreasonable deprivation of the rights of dissenting stockholders. Since the 
reservation is a part of the corporate “contract,” impairment of contract cannot be the 
constitutional basis for invalidating amendments authorized by statutes admittedly 
within the scope of the reserve power. But by an extension of notions of due process, 
a court might strike down unnecessarily broad reservations as unconstitutional condi- 
tions. Although this would involve a radical limitation of the states’ power over the 
corporations they create, it would make possible a more effective protection of the 
reasonable expectations of stockholders. 


Corporations—Ultra Vires—Capacity of a Fraternal Beneficiary Society to Con- 
tract for Old Age Benefits—(Illinois].—The plaintiff became a member of the de- 
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fendant fraternal beneficiary society, whose charter defined its powers by reference 
to the law under which it was incorporated. This law provided that such society 
“shall make provision for payment of death benefits and may, in addition thereto, pro- 
vide for the payment by local lodges of benefits in case of disability, sickness, or old 
age....’’ Ill. L. 1893, p. 130, Hurd’s Ill. Rev. Stats. 1893, c. 73, 258 (italics added). 
From the central office of the defendant the plaintiff received a certificate of life insur- 
ance containing a provision for an old age annuity, which the society later refused to 
pay, defending suit on the ground that the annuity provision was ultra vires and thus 
void. Held, the society is bound by the annuity provision. Van Deventer v. North 
American etc. Society, 284 Ill. App. 1, 1 N.E. (2d) 861 (1936). 

The power to pay old age benefits is apparently not granted central offices al- 
though it is granted local lodges. The policy behind this distinction is unclear, and the 
court was not convinced that it was really intended. The wording of the statute seems 
clear, however, and the court therefore based its decision primarily upon the rule that 
an agreement may be binding even though ultra vires. 

A contract is ultra vires when it is beyond the authority of the corporation as de- 
fined by the statute under which it is formed, or by its charter or incorporation paper. 
2 Machen, Modern Law of Corporations 1012 (1908). A series of extensions of Coke’s 
dictum in the Case of Sutton’s Hospital (10 Coke 32b (1612)), that a corporation rests 
entirely upon the law under which it was created, led to the rule that ultra vires con- 
tracts are void. An act beyond the authority of the corporation is not an act of the 
corporation and, hence, does not bind the corporation. California Bank v. Kennedy, 
167 U.S. 362 (1897); see critical examinations of this doctrine in Machen, Corporate 
Personality, 24 Harv. L. Rev. 253 (1911); Warren, Executed Ultra Vires Transactions, 
23 Harv. L. Rev. 495 (1910). Relying mainly upon this “void’’ theory (see Carpenter, 
Should the Doctrine of Ultra Vires Be Discarded? 33 Yale L. J. 49, 57 (1923)), prac- 
tically all American courts refuse to enforce wholly executory ultra vires contracts at 
the suit of either party. 7 Fletcher, Cyclopedia Corporations § 3459 (1931). 

The obvious hardship caused by refusal to enforce contracts executed on one side 
combined, no doubt, with a certain dissatisfaction with the premises of the void theory, 
has induced the great majority of the courts to enforce partially-executed ultra vires 
contracts. Bath Gas Light Co. v. Claffy, 151 N.Y. 24, 45 N.E. 390 (1896); Richeson v. 
Nat'l Bank of Mena, 96 Ark. 594, 132 S.W. 913 (1910); Wright v. Hughes, 119 Ind. 324, 
21 N.E. 907 (1889); 7 Fletcher, Cyclopedia Corporations § 3473 (1931). This rule is 
usually justified by the theory that the one benefited is estopped to raise the defense 
of ultra vires. The cases are in bewildering confusion, however, and the federal courts 
and some state courts still more or less consistently apply the void rule even to par- 
tially-excuted contracts. Central Transportation Co. v. Pullman’s Car. Co., 139 U.S. 24 
(1891); Wiley Fertilizer Co. v. Carroll, 202 Ala. 335, 80 So. 417 (1918); Davis v. Old 
Colony R. Co., 131 Mass. 258 (1881). Illinois is in this group. The supreme court 
originally followed the majority rule. Bradley v. Ballard, 55 Ill. 413 (1870); Eckman v. 
C. B. and Q. R. Co., 169 lll. 312, 48 N.E. 496 (1897). Later, however, it adopted the 
“void” rule. Nat’! Home Bldg. & Loan Ass’n v. Home Savings Bank, 181 Ill. 35, 54 
N.E. 619 (1899). This rule has been followed almost consistently by the supreme 
court, but only intermittently by the appellate court. See cases collected in Ill. bus. 
Corp. Act Ann. 52 (1934). Some of the appellate court decisions to the contrary have 
been reconciled with the supreme court rule on the ground that there was involved 
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merely an abuse of power, rather than a complete want of power. Central Trust Co. v. 
Smurr & Kamen Machine Co., 191 Ill. App. 613 (1915); see Ill. Bus. Corp. Act Ann. 54 
(1934). Thus it was urged by counsel for the plaintiff in the principal case that since 
the power of contract for old age benefits was given to one part of the organization, 
namely the local lodges, the association in contracting through the central office had 
not acted beyond its powers but had merely wrongfully used powers given it. The 
court did not discuss this argument. Indeed the major part of the court’s emphasis was 
upon the hardship and injustice involved in refusing to enforce the contract, fully per- 
formed by the plaintiff. In support of its decision the court cited supreme court deci- 
sions made when the earlier ‘‘estoppel’’ rule prevailed and ignored later cases setting up 
the “‘void’’ rule. 

Criticism of the appellate court for thus quietly asserting its independence is easy. 
But the whole doctrine of ultra vires has enjoyed little favor in recent legal opinion. 
The limited capacity theory is denounced as unsound, the corporation portrayed as a 
real thing, not merely a creature of the law which created it. Machen, Corporate Per- 
sonality, 24 Harv. L. Rev. 253 (1911); Warren, Collateral Attack on Incorporation. B. 
in General, 21 Harv. L. Rev. 305, 307 (1908). Once the limited capacity theory loses 
its dominance, the doctrine of ultra vires ceases to be necessary. In its place is pro- 
posed the agency rule of apparent authority. See Stevens, A Proposal as to the Codifi- 
cation and Restatement of the Ultra Vires Doctrine, 36 Yale L. J. 297 (1927); Car- 
penter, Should the Doctrine of Ultra Vires be Discarded? 33 Yale L. J. 49 (1923); 
Ballantine, Proposed Revision of the Ultra Vires Doctrine, 12 Corn. L. Q. 453 (1927). 
Where it is not specifically prohibited or contrary to public policy, a contract would be 
binding even though not authorized if the parties reasonably supposed it to be within 
the authority of the corporation. Under this rule there would be no constructive notice 
of a statute unless it contains a specific prohibition. Injury to stockholders and to the 
state can be prevented to a certain extent by stockholder- and attorney-general suits 
but in any event such injury is outweighed by the greater injury to third persons under 
the void rule. The Illinois legislature apparently concurs in this argument since it re- 
cently abolished ultra vires as a defense for most corporations. Ill. Bus. Corp. Act § 8 
(1933), Smith-Hurd Ill. Rev. Stats. 1935, c. 32, § 157.8. See also Cal. Civ. Code 1931, 
§ 345; Mason’s Minn. Stats. 1927, c. 58, § 7492—10, 11 (supp. 1936). Since the Busi- 
ness Corporation Act does not apply to fraternal beneficiary societies, however, such 
corporations are still subject to the existing law. If the legislature desires to impose 
extraordinary restrictions upon the contractual powers of insurance companies, it 
should rely on express legislation, not on the uncertain mercies of ultra vires. 


Criminal Law—Director and Corporate Crime—Principal and Accessory— 
[Illinois].—The Illinois Motor Fuel Tax Act provides that distributors of gasoline who 
are not licensed and who wilfully fail to account for taxes collected under the Act 
should be subject to fine and imprisonment. Smith-Hurd II. Rev. Stats. ch. 120, § 431 
(1930). For repeated violations of these provisions the Blue Rose Oil Co., a corpora- 
tion, was dissolved under § 82 of the Business Corporation Act. Blue Rose Oil Co. ». 
People, 360 Ill. 397, 196 N.E. 456 (1935). The defendant, who was the president and 
active controller of the corporation’s policies, was indicted as an accessory before the 
fact for aiding and abetting the corporation in its violations. From a judgment of the 
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lower court fining and imprisoning him, the defendant appealed. Held, judgment re- 
versed. The corporation as principal was not subject to the penal provisions of the 
Act, because a corporation cannot be imprisoned. Since an accessory is not liable to 
greater punishment than his principal, the defendant is not subject to the penal provi- 
sions of the Act. Duncan v. People, 363 Ill. 495, 2 N.E. (2d) 705 (1936).* 

Since the instant case, if followed, will take the teeth out of the penal provisions of 
the Motor Fuel Tax Act, a careful examination of the premises on which it rests is ad- 
visable. 

The Illinois accessory statute provides that the accessory “‘shall be considered as 
principal and punished accordingly’”’ and that the accessory can be convicted “whether 
the principal is convicted or amenable to justice or not . . . .”” Smith-Hurd IIl. Rev. 
Stats. 1935 c. 38, §§ 582, 583. As early as 1846, the statute was construed as making 
the accessory guilty of the same offense as the principal. Baxter v. People, 8 Ill. 368 
(1846). Other courts relying on similar accessory statutes have succeeded in imprison- 
ing the directory-accessory of the corporate-principal. Wood v. United States, 204 Fed. 
55, 58 (C.C.A. 4th 1913); Kaufman v. United States, 212 Fed. 613 (C.C.A. 2d 1914); 
Rex v. Campbell, 5 Dom. L. Rep. 370 (1912). Hence, it would seem that the court could 
easily have found the defendant guilty of the same violation as the corporation and 
punishable independently. But the court read into the statute the common law rule 
that an accessory is immune from more severe punishment than his principal. See 2 
Stephens, History of the Criminal Law of England 229 ff (1883); Miller, Criminal 
Law 242 (1934). This rule could operate in three situations: (1) if the accessory is 
convicted although the principal has been acquitted; (2) if the accessory is given the 
maximum punishment although mitigating circumstances have operated to lessen the 
principal’s punishment; (3) if the accessory is convicted although the principal is in- 
accessible and probably will never be actually punished. See Commonwealth v. Phillips, 
16 Mass. 422 (1820) (accessory freed because of suicide of principal). The immunity 
afforded the accessory in the last situation was especially undeserved and inspired 
remedial legislation. Whether or not this legislation removes the immunity in the 
first two situations is disputed. Sears, Principal and Accessories, Some Modern Prob- 
lems, 25 Ill. L. Rev. 845 (1931) (An accessory may be convicted after acquittal of the 
principal. State v. Bogue, 52 Kan. 79, 34 Pac. 410 (1893); contra, State v. St. Philip, 
169 La. 468, 125 So. 451 (1929). An accessory may be guilty of a greater offense than 
the principal. Goins v. State, 46 Ohio St. 457, 21 N.E. 476 (1889); contra, Nuthill ». 
State, 30 Tenn. 247 (1850).) But it is universally agreed that the inaccessibility of the 
principal does not preclude the conviction of the accessory. See Miller, Criminal Law 
242 ff (1934). In the instant case the court rested the defendant’s immunity not upon 
the acquittal of the principal, nor upon the circumstances mitigating the “corpora- 
tion’s guilt,’’ but solely upon the physical impossibility of imprisoning the corporation. 
The court should have found that the close analogy between the inaccessibility of the 
dead principal and the impossibility of imprisoning the corporate principal brought 
the situation within the minimum scope of the accessory statute. 

A possible distinction, however, might be advanced between the dead principal and 


* Compare two recent Illinois cases dealing with failure to pay taxes collected under the 
Motor Fuel Tax Act as embezzlement. People v. Strong, 2 N.E. (2d) 942 (Ill. 1936) (indict- 
ment against director quashed); People v. Kopman, 358 Ill. 479, 193 N.E. 516 (1934) (in- 
dictment against partner sustained). 
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the corporation. The inaccessibility of the former is fortuitous; the inaccessibility of 
the latter is inherent in the nature of the criminal. The force of this objection rests 
upon the difference between a natural person and a jural entity. But it is precisely this 
difference which makes the principal-accessory alliance between the corporation and 
its director a fiction. And once a court has assumed the existence of the principal- 
accessory relationship, the fictional nature of such a relationship can no longer be 
made the basis of exonerating the accessory. 

A court even though determined to use a fiction could easily have selected a less 
treacherous one. Thus, the court could have regarded the director as a co-principal, as 
principal in the second degree since he was “‘present’”’ when the crime was committed, 
or regarded the director as the principal and the corporation as accessory, or even re- 
garded the corporation as the innocent agent of the defendant. Any one of these fic- 
tions might have been used without danger of affording undeserved immunity to the 
defendant. It is noteworthy, moreover, that even using the principal and accessory 
approach and even assuming the validity of the premise that an accessory is immune 
from greater punishment than his principal, the court should have imposed, at least, a 
fine, without imprisonment for non-payment, upon the defendant. Perhaps the magni- 
tude of the punishment which might have been imposed ($36,000 or 65 years in jail) 
made the court reluctant to impose any punishment at all. But compare the Illinois 
court’s attitude toward severe punishment in People v. Elliott, 272 Ill. 592, 185 N.E. 
605 (1916). 

But a resort to fiction was unnecessary. Since corporate acts and omissions are ulti- 
mately attributable to human agents, a more literal approach would be to apply the 
ordinary tests of criminality to the acts and omissions of these agents. Lee, Corporate 
Criminal Liability, 28 Col. L. Rev. 1,181 (1928). When the duty violated by the indi- 
vidual is one that rests on him apart from his relation to the corporation, the applica- 
tion of this test is simple. Thus, the case of a director who commits a murder designed 
to further corporate ends and authorized by the board of directors and stockholders 
involves merely the problem of a group of natural individuals collaborating in the 
commission of a crime. But when the duty is one that rests on the entity and must be 
delegated, the problem is whether the law renders one in the defendant’s relation to the 
corporation criminally accountable for non-performance of the corporate duty. See 
Rex v. Pittwood, 19 T. L. R. 37 (1902). In the instant case, since the defendant is not 
a distributor within the intendment of the statute, his failure to pay taxes is not a 
crime apart from his relation to the corporation. Since there is no common law rule 
imposing liability on a director for failing to perform this corporate duty, the court 
could have imposed criminal liability only by relying on the Motor Fuel Tax Act. 
Thus, the court might well have resorted to the following argument: The legislature 
must have intended the penal provisions to apply equally to all violators and hence, to 
corporate violators. But since the penal provisions can only apply to natural persons, 
the legislature must have “intended” some natural persons within the corporate per- 
sonnel to be subject to the provisions. The only candidates are the stockholders and 
the directors and employees. But since the directors are the only persons who could 
have prevented the commission of the crime, the legislature must have intended to 
impose liability on them. 

Statutes drafted with greater care than the Motor Fuel Tax Act are necessary if 
courts are not to be compelled to choose between the principal-accessory metaphor, 
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and intricate statutory construction in order to reach those in control of a corporation. 
A statute which defines a crime that may possibly be committed by a corporation 
should sharply distinguish: (1) the punishment of the entity by a fine; (2) the punish- 
ment of the directors, active or passive, by fine or imprisonment; (3) punishment of the 
stockholders by imprisonment or fine that operates directly rather than indirectly by a 
pro rata diminution of corporate assets; (4) the punishment of the employee personally 
guilty of the wrongful act or omissions. See Lee, Corporate Criminal Liability, 28 Col. 
L. Rev. 181, 189 (1928). It may be noted that the employee as such will seldom be 
actually punished. See State v. Parsons, 12 Mo. App. 205 (1882); United States v. 
Mullen, 53 Fed. 229 (D.C. Kan. 1892). Since the primary purpose of penal provisions 
is to deter violations of the law, they should be concentrated upon directors and officers 
whose control enables them to prevent corporate criminality. The imposition of crim- 
inal liability upon the directors exclusively would have two beneficial effects: (1) It 
would relieve the stockholders from what is, in effect, vicarious criminal liability. In 
view of the increasing separation between ownership and control, such stockholder 
immunity seems highly desirable. (2) It would enable courts to imprison culpable 
directors even though they could not solve the long-standing riddle of how to imprison 
the jural entity. 


Equity—Trade Regulations—Price Fixing by Equitable Decree—[Lllinois]|_—Mem- 
bers of the plaintiff association, comprising most of the cleaners and dyers of Chicago, 
agreed to maintain a minimum price list. The association attempted to persuade inde- 
pendent cleaner shops outside the association to maintain the same list price or sell 
out to the association. The defendants, independent cleaners and dyers, cut prices. 
Racketeering and reduction in wages for workers in the industry resulted. The plaintiff 
association seeks to enjoin the defendants from cutting prices. From decree enjoining 
the defendants and plaintiffs from selling their services for less than a fixed price, the 
defendants appeal. Held, decree reversed. Price-cutting does not, of itself, constitute 
unfair competition; and equitable relief from the consequences of fair competition will 
not be granted. Cleaning and Dyeing P. O. Ass’n v. Sterling Cleaners and Dyers et al., 
2N.E. (2d) 149 (Ill. 1936). 

Members of the plaintiff association, comprising most of the barbers of Chicago, 
agreed to maintain a minimum price list. The defendants, independent barbers as well 
as members of the association, cut prices. Racketeering and reduction in wages for 
workers in the industry resulted. The plaintiff seeks to enjoin the defendants from 
cutting prices. Held, decree granted. Price-cutting below a fixed minimum will be 
enjoined to protect industry from ruinous practices. Master Barbers’ Ass’n v. Baiata 
et al., Chicago Daily Tribune, July 30, 1936, p. 3. 

Price-cutting per se has never been regarded as unfair competition. See School 
Master’s Case, Y.B. 11 Hen. IV 47 (1410); U.S. v. Sutherland, 9 F. Supp. 204, 206 (Mo. 
1934); Nims, Unfair Competition § 300 (3d ed. 1929). But price-cutting effected under 
varying conditions has been so regarded. For price-cutting incidental to temporary 
competition which is designed to injure others rather than to promote the defendant’s 
economic interests, liability has been imposed. Tuéile v. Buck, 107: Minn. 145, 119 
N.W. 946 (1909) (banker entered barber business for sole purpose of eliminating plain- 
tiff and retired after its withdrawal); Dunshee v. Standard Oil Co., 152 Iowa 618, 132 
N.W. 371 (1911) (wholesaler entered retail business for the sole purpose of driving out 
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retailer who refused to buy from him). Under the anti-trust acts the lowering of local 
prices by a national company in order to eliminate competition and create a monopoly 
while absorbing temporary resultant losses by higher prices in other areas, has been 
enjoined. United States v. Great Lakes Towing Co., 217 Fed. 656 (D.C. Ohio 1914); see 
Nims, Unfair Competition § 301 (3d ed. 1929). Although courts have not so held, 
economists have suggested that the practice of selling loss leaders should be deemed 
unfair competition. Seligman and Love, Price-Cutting and Price Maintenance, c. 19 
(1932). See Rogers, Predatory Price-Cutting as Unfair Trade, 27 Harv. L. Rev. 139 
(1913). 

There is a clear-cut distinction between these proscribed practices and the price- 
cutting in the instant cases: Where price-cutting has been held unfair, it has elimin- 
ated competitors by means other than greater productive efficiency. Consequently, it 
could not bring about the social benefits said to justify competition, i.e., the elimina- 
tion of inefficient enterprises and the furnishing to society of the maximum utility at 
the minimum cost. See Stevens, Unfair Competition 16-18 (1917) ; Seligman and Love, 
Price-Cutting and Price Maintenance 141, 458 (1932). In the instant cases, however, 
the competition was competition of productive efficiency which was designed to in- 
crease volume by reducing prices and which might ultimately increase want satisfac- 
tion. Under prevailing assumptions, such competition is socially desirable despite the 
evils incidental to it. See National Cotton Oil Co. v. Texas, 197 U.S. 115, 129 (1904). 
But it has been suggested that competition demoralizing to industry should be curbed 
despite temporary resultant benefits to consumers. Gaskill, Price Control in the Public 
Interest 58, 65, ror (1931). Even under this view, it is questionable whether injunctive 
relief was proper. Police measures and collective bargaining respectively might be 
used to combat the evils of racketeering and low wages. Should these measures prove 
ineffectual, a statute fixing minimum prices and establishing an administrative board 
would more effectively protect the public interest than a decree granted at the request 
of a monopolistic trade association. However, the enforcement of such a statute would 
probably involve administrative difficulties. See Terborgh, Price Control Devices in 
NRA Codes (1934). Moreover, its constitutionality would be questionable. The Nebd- 
bia case, involving a statute fixing the price of milk, announced that the test of the con- 
stitutionality of such regulation would be its reasonableness. Nebbia v. New York, 291 
U.S. 502, 536 (1934). Application of this test to cases involving minimum price stat- 
utes for the cleaning, barber and similar industries has resulted in a preponderance of 
decisions holding the regulation unreasonable and the statute unconstitutional. 
Becker v. State, 185 Atl. 92 (Del. 1936); Kent Stores of New Jersey v. Wilents, 14 F. 
Supp. 1 (1936) (cleaning); State ex rel. Fulton v. Ives, 167 So. 394 (Fla. 1936) (barbers); 
Rohrer v. Milk Control Board, 121 Pa. Super. 281, 184 Atl. 133 (1936) (milk). See 
Royce v. Rosasco, 287 N.Y.S. 692 (N.Y. 1936); Albert v. Milk Control Board, 200 N.E. 
688 (Ind. 1936) (milk); Jn re State ex rel. Attorney General, 264 N.W. 633 (Wis. 1936), 
noted in 11 Wis. L. Rev. 430 (1936) (Wisconsin Recovery Act making it the duty of 
the governor to prescribe reasonable codes of fair competition upheld). In view of 
these decisions, the price fixing decree may present the phenomenon of a court regu- 
lating matters which a legislature may not constitutionally regulate. 


Evidence—Burden of Proving Bona Fide Purchase—{New York].—A grantor hav- 
ing delivered a deed in escrow for the plaintiff, executed a deed of the same land to the 
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defendant. The latter deed was recorded. The defendant claimed the land as a bona 
fide purchaser. Held, a subsequent grantee has the burden of proving that he is a bona 
fide purchaser for value and without notice. Hood v. Webster, 271 N.Y. 57, 2 N.E. (2d) 
43 (1936). 

The prevailing rule in American jurisdictions is that the burden of proving the pay- 
ment of the purchase price in good faith, without notice of the prior unrecorded interest 
is upon one who claims as a bona fide purchaser. Shraiberg v. Hanson, 138 Minn. 80, 
163 N.W. 1032 (1917); Title Guarantee & Trust Co. v. Henry, 208 Cal. 185, 280 Pac. 
954 (1929); Young v. Hamilton, 213 Iowa 1163, 240 N.W. 705 (1932); Cook v. Knight, 
173 S.C. 278, 175 S.E. 506 (1934). Likewise, one who claims under a grantor who ac- 
quired his title by fraud has the burden of proving both value and lack of notice. 
Ochenkowski v. Dunaj, 232 App. Div. 441, 251 N.Y.S. 589 (1931). A compromise rule 
in a few states imposes the burden of proving payment of a valuable consideration upon 
the subsequent purchaser, though the burden of proving notice is imposed upon the 
prior grantee. Shotwell v. Harrison, 22 Mich. 409 (1871); Morris v. Daniels, 35 Ohio St. 
406 (1880). Such a division may be explained as follows: (1) Payment of the purchase 
price is peculiarly within the knowledge of the grantee under the deed having priority 
of record; (2) lack of notice being a negative fact, courts are somewhat reluctant to 
impose this burden on the subsequent grantee when the prior grantee could prove it 
as an affirmative fact. Shotwell v. Harrison, 22 Mich. 409 (1871). However, this reluc- 
tance is not universal, since the element of the negative fact is not an invariable test 
but merely one of many factors of fairness and expedience that must all be considered 
in determining who will bear the burden of proof on a specific issue. 5 Wigmore, Evi- 
dence § 2486 (2d ed. 1923). 

The Illinois court has adopted a double rule. In equity, the burden of proof is 
placed on the one claiming as a bona fide purchaser. McGuire v. Gilbert, 270 Ill. 160, 
110 N.E. 377 (1915). Whereas in actions at law, the burden of proof is upon the person 
alleging bad faith or want of consideration. Anthony v. Wheeler, 130 Ill. 128, 22 N.E. 
494 (1889); Lowden v. Wilson, 233 Ill. 340, 84 N.E. 245 (1908). The same distinction 
had been made by an early New York supreme court. Jackson v. McChesney, 7 Cow. 
(N.Y.) 360 (1825). However, the court in the instant case ignored this distinction as 
well as the previous case applying it. Since the proof of payment or non-payment of 
the consideration will have the same effect at law or in equity, the distinction is hardly 
justifiable. 

Much of the difficulty in which courts have found themselves may be due to the fact 
that they have failed, in many instances, to clarify the term “burden of proof,” or to 
distinguish between the burden of persuasion and the burden of producing or going on 
with the evidence. See Young v. Hamilton, 213 Iowa 1163, 240 N.W. 705 (1932); 
Chicago Union Traction Co. v. Mee, 218 Ill. 9, 75 N.E. 800 (1905). It would seem that 
the analysis given by the majority of the New York Court of Appeals in the present 
case is accurate. The court stated: that there must be credible evidence that the sub- 
sequent purchaser had paid a valuable consideration for his deed, in excess of the for- 
mal recital of consideration in the deed itself; that such evidence would also give rise to 
an inference that he was a purchaser in good faith; but that only the burden of going on 
with the evidence, and not the burden of persuading the jury would shift to the prior 
grantee. Thus the principal case enunciates the rule adhered to by the majority of 
courts. Failure of the prior grantee to produce rebutting evidence should result in a 
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directed verdict; but if contrary evidence is produced, the case should be for the jury, 
with the normal burden of proving both value and lack of notice on the subsequent 
purchaser. 

In the normal situation this burden of persuasion never shifts. 5 Wigmore, Evi- 
dence § 2489 (2d ed. 1923); McAdams v. Bailey, 169 Ind. 518, 82 N.E. 1057 (1907); 
Lebens v. W olf, 138 Minn. 435, 165 N.W. 276 (1917). However, even the burden of per- " 
suasion, on a particular issue, has been said to be shifted if the party having the burden 
produces evidence raising a strong policy presumption, e.g. the presumption of legiti- 
macy arising on proof that the mother was married at the time of birth. See Morgan, 
Some Observations Concerning Presumptions, 44 Harv. L. Rev. 906, 921 (1931). Per- 
haps therefore, in some states where proof of recording does raise a strong presumption 
that the legal title is with the recorded deed, a result contrary to the principal case 
might well be reached. See Hoyt v. Jones, 31 Wis. 389 (1872); Lampe v. Kennedy, 56 
Wis. 249, 14 N.W. 43 (1882) (holding the burden of proving both notice and lack of 
consideration on the prior grantee). 


Insurance—Interpretation of Risk Exclusion Clause in Automobile Owner’s Lia- 
bility Policy—{New York].—The plaintiff brought suit on a liability insurance policy 
for injuries caused to him by the insured’s automobile. At the time of the accident the 
defendant’s seventeen year old son, who had a junior operator’s license, was driving 
the car on his return from a social visit. The defendant insurance company pleaded the 
clause in the policy providing that the policy “‘shall exclude any obligation of the com- 
pany .... while any described automobile is being driven . . . . by any person under 
the age fixed by law ’’ (Italics added.) The New York statute stipulated that 
“No license . . . . shall be issued to any person under eighteen years of age, except 
that junior operators’ licenses may be issued to minors who have arrived at the age of 
sixteen years, but who have not reached eighteen years of age . . . . provided, how- 
ever, that such license shall entitle a licensee to operate a motor vehicle . . . . only in 
traveling to and from school, and in the usual and ordinary pursuit of the business of 
the parent or guardian of the licensee.”” N.Y. Cons. Laws 1935, c. 64-a, § 20. Held, 
(three judges dissenting), for the plaintiff. The driver was not a person under the age 
fixed by law, and the exclusion clause in the policy did not excuse the insurance com- 
pany from liability merely because the terms of the license had been violated. Taylor 
v. U.S. Casualty Co., 269 N.Y. 360, 199 N.E. 620 (1936). 

The exclusion clause in this policy can be literally interpreted in two ways: (1) the 
driver was to observe the restrictions of his license and would be ‘“‘under the age fixed 
by law’’ in driving for purposes which a junior operator’s license did not sanction, (2) 
he was only to be of age to receive any license and his violation of its restrictions would 
not make him “under the age fixed by law.”’ By accepting the latter interpretation and 
imposing liability, the court in the principal case recognized the policy of construing 
ambiguous terms of insurance contracts in favor of the insured. Vance, Insurance 
§ 179 (2d ed. 1930). 

In applying this policy the courts have uniformly accorded no effect to general 
“catch all’’ exclusion clauses. 29 Col. L. Rev. 1023 (1929). They have allowed recov- 
ery despite the usual clause that the insurer is liable only for injuries resulting from 
negligent operation of a motor vehicle by one /egally using or operating the same, 
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though the driver violated statutory restrictions concerning speed, license, or age of 
the driver. McMahon v. Pearlman, 242 Mass. 367, 136 N.E. 154 (1922); Fireman’s 
Fund Ins. Co. v. Haley, 129 Miss. 525, 92 So. 635 (1922); Messersmith v. Amer. Fidelity 
Co., 232 N.Y. 161, 133 N.E. 432 (1921). Also under a statute permitting no license to 
one under eighteen years of age but permitting a person sixteen years old to drive if 
accompanied by a licensed driver and a clause in the policy excluding liability of the 
company for injuries caused by a driver “under the age limit fixed by law,’’ recovery 
has been allowed even though the driver was seventeen years old and unaccompanied. 
Brock v. Travelers’ Ins. Co., 88 Conn. 308, 91 Atl. 279 (1914); Yorke v. Continental 
Casualty Co., 64 Ont. 109 (1929). The United States Supreme Court went further in 
allowing recovery by holding that the clause “under the age limit fixed by /aw’’ was 
ambiguous, permitting the construction that it did not include a municipal ordinance. 
U.S. Fidelity and Guaranty Co. v. Guenther, 281 U.S. 34 (1930). Contra, Zolla v. Em- 
ployers Liability Assurance Corp., 251 Ill. App. 197 (1929). 

Other courts in construing clauses similar to that in the principal case have seized 
upon almost imperceptible variations in grammar as bases for conflicting results: 
Where the clause refused protection to one driving “in violation of law as to age,”’ a 
driver who violated a restrictive license like the one in the principal case has been 
denied recovery. Hudak v. Union Indemnity Co., 108 Conn. 598, 143 Atl. 885 (1928). 
Despite the obvious similarity of the two clauses, the words “in violation of law as to 
age’’ were considered as referring to any infringement of the driving age regulations, 
and thus as not synonymous with the “‘under the age fixed by law’’ clause in the princi- 
pal case. Cf. Morrison v. Royal Indemnity Co., 180 App. Div. 709, 167 N.Y.S. 732 (1917); 
S. & E. Motor Hire Corp. v. N.Y. Indemnity Co., 255 N.Y. 69, 174 N.E. 65 (1930); but 
see Bitzer v. So. Surety Co., 245 Ill. App. 295 (1924). The dissent in the principal case 
was based on the clause in the statute, “No person shall operate . . . . a motor vehicle 
.... unless he is duly licensed.’’ Cahills Cons. L. N.Y. 1930, c. 64-a, § 20. Although 
this clause adds nothing, as it would clearly be implied in any license statute, its omis- 
sion in a statute amending and repealing one which contained such a clause has also 
been made the basis of a decision allowing recovery against an insurance company. 
Mannheimer Bros. v. Kansas Casualty Co., 147 Minn. 350, 180 N.W. 229 (1920); cf. 
Maryland Casualty Co. v. Friedman, 45 F. (2d) 369 (C.C.A. 8th 1930); see also Wagoner 
v. Fidelity and C. Co., 215 App. Div. 170, 213 N.Y.S. 188 (1926). It seems questionable 
whether the inclusion of such a provision is of itself a sufficient foundation on which 
to rest a contrary decision. The decision of the principal case seems more desirable in 
that it gives effect to the general policy of requiring insurance companies to make very 
clear any risk which they seek to exclude. 


Insurance—Mutual Companies—Effect of Retroactive By-law under Reserved 
Power—{New Jersey].—The insured’s life insurance certificate expressly reserved the 
right to bind members by subsequently enacted by-laws. After the insured had dis- 
appeared, the defendant society enacted a by-law to the effect that absence for seven 
years without communication would not entitle any beneficiary to recover until the 
full term of the member’s life expectancy had expired, provided that up to such expira- 
tion premiums had been duly paid. The plaintiff, as beneficiary, after presenting proof 
to the society of the insured’s unexplained absence for seven years, brought this action 
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to recover on the certificate even though the insured’s life expectancy had not expired- 
Held, for the defendant. The presumption of death after seven year’s absence cannot 
be applied under this contract. Kopacka v. Roman and Greek Catholic Gymnastic Slovak 
Union Sokol, 186 Atl. 56 (N.J. 1936). 

Power to amend by-laws is inherent in a mutual insurance society. Mutual Life 
Ass’n v. Kentner, 188 Ill. 431, 58 N.E. 966 (1900). And new by-laws may be retro- 
actively binding on all members especially when, as in the principal case, the member 
has expressly agreed to be bound by existing and future by-laws. Fullenwider v. Su- 
preme Council, 180 Ill. 621, 54 N.E. 485 (1899). But even when clearly so intended, not 
all such by-laws can operate retroactively. Mere administrative changes which do not 
fundamentally alter the contract are universally allowed, (Vance, Insurance § 74 (2d 
ed. 1930)), but a retroactive by-law amendment cannot limit or repudiate an express 
promise to pay a fixed death benefit as that would be destruction of the essence of the 
contract. Supreme Council v. Getz, 112 Fed. 119, 121 (C.C.A. 3d 1901); Supreme Coun- 
cil v. Black, 123 Fed. 650 (C.C.A. 3d 1903). Contra, United Order of Foresters v. Miller, 
178 Wis. 299, 190 N.W. 197 (1922). However courts have allowed an increase in pre- 
mium rate, saying that such a change avoids insolvency and thereby preserves the in- 
vestment as nearly as possible in accordance with the original intention of the parties. 
Supreme Lodge v. Mims, 241 U.S. 574 (1916); Livingston v. Cypher, 243 Mich. 500, 220 
N.W. 721 (1928). Contra, Wright v. Maccabbees of the World, 196 N.Y. 391, 89 N.E. 
1078 (1909). Disclaimer of liability for suicide while insane is held void as an invasion 
of a reasonably contemplated protection. Shipman v. Protected Home Circle, 174 N.Y. 
398, 67 N.E. 83 (1903). But retroactive by-laws avoiding liability in cases of suicide 
while sane, death from intemperance and debauchery, and death from smallpox with- 
out vaccination are valid. Burt v. Union Central Life Ins. Co., 187 U.S. 362 (1902); 
St. Mary’s Ben. Soc. v. Burford’s Adm’r, 70 Pa. 321 (1872); Sovereign Camp W.O.W. v. 
Woodruff, 80 Miss. 546, 32 So. 4 (1902). Since these risks are abnormal they may be 
avoided without contravening the probable intention of the parties. Fundamentally, 
therefore, the exertion of retroactive by-law power, even when expressly reserved, is 
circumscribed by the implied requirement that this exertion be reasonable. 

The majority of cases, in opposition to the principal case, have held that a by-law 
abolishing the seven-year presumption of death and requiring the beneficiary to pay 
premiums throughout the life expectancy of the insured, is not binding on the prior 
members. In jurisdictions where such presumption is expressed in a statute, this by- 
law has been held void as an agreement in violation of a statute. Bennett v. Modern 
Woodmen, 52 Cal. App. 581, 199 Pac. 343 (1921); Samberg v. Knights of Modern Maccab- 
bees, 158 Mich. 568, 123 N.W. 25 (1909). In other jurisdictions it has been held void as 
an attempt to force new procedural rules on the court. Haines v. Modern Woodmen, 189 
Iowa 651, 178 N.W. toro (1920); Hannon v. Grand Lodge, 99 Kan. 734, 163 Pac. 169 
(1917). The lack of merit in these arguments is apparent when it is realized that 
parties may change rules of evidence to some extent by contract, and that an estab- 
lished rule of evidence gains no added sanctity from statutory expression. See Wig- 
more, Contracts to Alter or Waive Rules of Evidence, 16 Ill. L. Rev. 87 (1921). In the 
specific case at hand, therefore, the fundamental issue is still one of reasonableness. 
The majority of cases holding such a by-law unreasonable argue that since it was 
possible to establish the fact of death by this presumption when the contract was 
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made, forcing a probably dependent beneficiary to pay premiums for the balance of the 
insured’s life expectancy is a material change in the value of the promised benefit. 
Modern Woodmen v. White, 70 Colo. 207, 199 Pac. 965 (1921); Roblin v. Supreme Tent, 
269 Pa. 139, 112 Atl. 70 (1920); Fryer v. Modern Woodmen, 179 N.W. 160 (Iowa 1920); 
Sweet v. Modern Woodmen, 169 Wis. 462, 172 N.W. 143 (1919). 

The instant case joins a small minority in finding the by-law reasonable on the 
practical basis that in the large percentage of the “disappearance’’ cases the insured 
is in fact alive and the member is either attempting to defraud the insurance company 
or has deserted his family. Steen v. Modern Woodmen, 206 lll. 104, 129 N.E. 546 (1921); 
McGovern v. Brotherhood of Locomotive Firemen and Engineers, 31 Ohio C. C. 243 (1909) 
aff’d, 85 Ohio 460, 98 N.E. 1128 (1911). This is especially true of mutual companies 
where many members are migratory workmen. The insurance is against death not 
desertion. These courts point out that disappearance does not have the same value in 
indicating death as it did when the presumption was formulated because then travel 
was hazardous. Excellent communication and police records render unlikely actual 
death being uncommunicated. These factors have led to a weakening of the presump- 
tion of death in at least one state. In New York it is now necessary to prove that 
death was the “probable cause’”’ of uncommunicated absence before the presumption 
can be invoked. See Butler v. Mutual Life Ins. Co., 225 N.Y. 197, 121 N.E. 758 (1919). 
Seemingly, therefore, in spite of the present weight of authority, it is becoming in- 
creasingly more difficult to say that future retroactive by-laws like the one in the 
principal case were not reasonably within the intention of the parties. 


Mortgages—Effect of Appointment of Rent Receiver on Existing Leases—(Lllinois]. 
—The plaintiff, who had been appointed receiver to collect rents on the mortgagee’s 
behalf pending foreclosure, sued a tenant to compel payment of rent under a lease 
made with the mortgagor subsequent to the mortgage and without the mortgagee’s 
consent. The tenant contended that the appointment of the receiver terminated the 
lease. Held, for the plaintiff. The appointment of a receiver constitutes taking of 
possession by the court, not by the mortgagee, and does not constitute an eviction. 
First Nat'l Bank of Chicago v. Gordon, No. 38867, not yet reported (Ill. App. 1936). 

The instant case is the first Illinois decision on the point. For a thorough discussion 
of the problem, see Tefft, Receivers and Leases Subordinate to the Mortgage, 2 Univ. 
Chi. L. Rev. 33 (1934). 


Patents—Applicability of Notice Provision to Non-manufacturing Patentees— 
[United States]—In a suit by the plaintiff for patent infringement, the defendant 
counterclaimed for infringement of its patent. The defendant had not manufactured 
the patented article and had not given the plaintiff any notice of the patent until the 
filing of the counterclaim. Section 4900 of the Revised Statutes provides: “It shall be 
the duty of all patentees . . . . and all persons making or vending any patented article 
. . . . to give sufficient notice . . . . that the same is patented . . . . by fixing thereon 
the word ‘patented.’ ’’ It further provides that any party “failing so to mark’’ shall re- 
cover damages for only those infringements occurring after notice. R. S. § 4900, 35 





152 THE UNIVERSITY OF CHICAGO LAW REVIEW 


U.S.C.A. § 49 (1929). From a judgment of the circuit court of appeals, denying the 
defendant’s claim for damages for infringements prior to the filing of the counterclaim, 
the defendant appealed. Held, reversed. Section 4900 does not apply to non-manufac- 
turing patentees; the defendant may recover for infringements taking place both before 
and after notice given by the filing of the counterclaim. Wine Ry. Appliance Co. ». 
Enterprise Ry. Equipment Co., 56 Sup. Ct. 528 (1936). 

By the decision in the instant case, the Supreme Court has resolved a long standing 
ambiguity in section 4900 which has given rise to a sharp conflict in the decisions of 
lower federal courts. On the ground that the words “‘it shall be the duty of all patentees”’ 
clearly include non-manufacturing patentees, courts have reached a result contrary to 
the instant decision and non-manufacturing patentees have been required to give 
actual notice as a condition precedent to recovery for infringement. Son v. Pressed 
Steel Car Co., 21 F. (2d) 528 (D.C. N.Y. 1927); American Caramel Co. v. Thomas Mills 
and Bro., 162 Fed. 147 (C.C.A. 3d 1907); Churchward International Steel Co. v. Bethle- 
hem Steel Co., 262 Fed. 438 (D.C. Pa. 1919); Flat Slab Patents Co. v. Northwestern Glass 
Co., 281 Fed. 51 (C.C.A. 8th 1922); Van Meter v. U.S., 47 F. (2d) 192 (C.C.A. 2d 
1931). Other courts, however, have urged, as did the Supreme Court here, that the 
words “failing so to mark’’ imply the existence of an opportunity to mark. Olsson v. 
U.S., 72 Ct. Cl. 72, 102 (1931); Wagner v. Corn Products Refining Co., 28 F. (2d) 617, 
618 (D.C. N.J. 1928). Since manufacturing patentees alone have the opportunity to 
mark, the words “all patentees’’ have been limited to exclude non-manufacturing 
patentees. Olsson v. U.S., 72 Ct. Cl. 72, 104 (1931); Campbell v. City of N.Y., 81 Fed. 
182, 184 (C.C. N.Y. 1897); Ewart Mfg. Co. v. Baldwin Cycle-Chain Co., 91 Fed. 262 
(C.C. Mass. 1898). Most of these decisions rest on or refer to Dunlap v. Schofield, 152 
U.S. 244 (1893). However, this case is not in point because it involved a manufactur- 
ing patentee who failed to mark. See Curtis, The Marking of Patented Articles, 21 
Col. L. Rev. 305, 310 (1921). Section 4900 has also been held inapplicable to manufac- 
turers using process patents. U.S. Mitis Co. v. Carnegie Steel Co., 89 Fed. 206 (C.C. 
Pa. 1898); Wagner v. Corn Products Refining Co., 28 F. (2d) 617 (D.C. N.J. 1928). See 
77 U. of Pa. L. Rev. 704 (1929). But these decisions can be distinguished from the 
instant case since the inability to give notice of a patented process by marking is due 
to the nature of the patented subject matter rather than the failure of the patentee to 
use the subject matter of the patent. 

The decision in the instant case is unfortunate because it defeats the purpose of 
section 4900. The patent records often afford inadequate notice to prospective manu- 
facturers and section 4900 was designed to give a fair warning to them by requiring 
marking or giving of actual notice, at least, by manufacturing patentees. Since the 
need for notice on the part of the prospective manufacturer is not reduced by the fact 
that the patentee has failed to manufacture, it is not reasonable to suppose that the 
legislature intended to exempt a non-manufacturing patentee from the notice require- 
ment. It is of course true that a non-manufacturing, as distinguished from a manufac- 
turing, patentee has had no opportunity to give notice by marking. But since the ulti- 
mate purpose of patent law is to increase the supply of useful articles by rewarding 
inventiveness, it is socially desirable to encourage the manufacture by patentees. 33 
Law Notes 105 (1929); 9 Conn. B. J. 140 (1935). To allow damages only for infringe- 
ments occurring after manufacture or notice might stimulate patentees to manufac- 
ture. 
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Practice—Appeal by Defendant to Whom New Trial Has Been Granted—[Ohio].— 
The defendant moved for a directed verdict at the close of the plaintiff’s testimony and 
at the close of the entire evidence. Both motions were overruled and a verdict returned 
for plaintiff by the jury. The defendant then moved for judgment and for a new trial. 
The defendant’s motion for judgment was overruled but his motion for a new trial was 
granted, on the grounds that the verdict was against the weight of the evidence. No 
judgment was at any time rendered for either party in the trial court. The defendant 
appealed, citing as error the overruling of his motions for a directed verdict and for 
judgment after verdict. Held (one judge dissenting), the order granting a new trial 
was a final order which would support an appeal from errors in the trial by the de- 
fendant to whom it was granted. Michigan-Ohio-Indiana Coal Ass’n v. Nigh, 131 
Ohio St. 405, 3 N.E. (2d) 355 (1936). 

The statement of the dissenting judge that an order granting a new trial was not a 
final order sufficient to support an appeal was in accord with earlier Ohio decisions and 
with decisions of other jurisdictions. Continental Trust Co. v. Home Fuel & Supply Co., 
99 Ohio St. 453, 126 N.E. 508 (1919); Huff v. Pennsylvania R.R. Co., 127 Ohio St. 94, 
187 N.E. 1 (1933); Hunt v. United States, 53 F. (2d) 333 (C.C.A. 1oth 1931). But two 
recent Ohio per curiam decisions held an order granting a new trial a final order. 
Hocking Valley Mining Co. v. Hunter, 130 Ohio St. 333, 199 N.E. 184 (1935); Cin- 
cinnati Goodwill Industries v. Neuerman, 130 Ohio St. 334, 199 N.E. 178 (1935). See al- 
so Smith-Hurd’s Ill. Rev. Stat. 1935, c. 110, § 201, Ill. C. P. A. 1933, § 77. 

The court in the principal case insisted that granting a new trial to the defendant 
should not preclude him from appealing from the overruling of his motion for a 
directed verdict. The objection to allowing such appeal by the defendant after he has 
moved for and obtained a new trial is that he is thereby afforded too great an oppor- 
tunity to delay action in the case without any detriment other than the costs of appeal. 
And by so delaying he may force the plaintiff to accept a relatively unfavorable settle- 
ment. 

Where an order granting a new trial is not a final order, it is clear that no appeal can 
be taken from error in the trial by the party to whom a new trial is granted. Bloom- 
berg v. Bloomberg, 148 Wash. 638, 269 Pac. 852 (1928); Wolfe v. City of Miami, 114 Fla. 
238, 154 So. 196 (1934). In Iowa the appellate court (on an appeal raising the suffi- 
ciency of the evidence) usually remands for a new trial only, even though it feels that 
the trial court should have directed a verdict or given final judgment. 1 Iowa Bar 
Rev. 57 (1935). And in the federal courts, the jury’s return of a verdict for one party 
precludes the entry of a final judgment for the other party even though the court ad- 
mits that the evidence was insufficient to support the verdict. Slocum v. New York 
L. Ins. Co., 228 U.S. 364 (1913); cf. Baltimore v. Redman, 295 U.S. 654 (1935); see also 
Rules of Civil Procedure for the Federal Courts, rule 56 (prelim. draft 1936). Again 
while a statute seems to provide for final judgment on appeal from the granting of a 
new trial, Pennsylvania courts have been very reluctant to upset the ruling granting 
a new trial. See Purdon’s Penn. Stats. 1931, tit. 12, § 682; March v. Philadelphia Co., 
285 Pa. 413, 132 Atl. 355 (1926). 

The Indiana courts have suggested that the defendant in moving for a new trial has 
elected not to pursue his remedy for the overruling of his motion for judgment non 
obstante veredicto. See Lousiville Ry. Co. v. Miller, 141 Ind. 533, 37 N.E. 343 (1804); 
King v. Inland Steel Co., 177 Ind. 201, 96 N.E. 337 (1911); Evansville Ry. Co. v, Cook- 
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sey, 63 Ind. App. 482, 112 N.E. 541 (1916). Manifestly, however, there can be no 
election when a motion for a new trial is a prerequisite to appeal from the errors com- 
plained of. The “election’’ theory would therefore be inapplicable in many jurisdic- 
tions. See, e.g., Lavene v. Friedrich’s Adm’r, 186 Ind. 333, 115 N.E. 324 (1917); Gorrell 
v. South’s Adm’r, 260 Ky. 28, 83 S.W. (2d) 518 (1925); Elfers v. Schuff, 127 Neb. 236, 
254 N.W. 885 (1934); Dawson v. Cohn, 172 Okla. 28, 43 P. (2d) 1034 (1935). In Ohio, 
however, a motion for a new trial is not a prerequisite to an appeal from the overruling 
of a motion for a directed verdict. Jacob Laub Baking Co. v. Middleton, 118 Ohio St. 
106, 160 N.E. 629 (1928); Inglish v. Industrial Commission of Ohio, 125 Ohio St. 494, 
182 N.E. 31 (1932). Thus in the principal case, at first sight it might be urged that the 
defendant by seeking a new trial elected to waive the error in overruling his motion for 
a directed verdict. But in Ohio at the time of this case a motion for judgment non ob- 
stante veredicto raised only the sufficiency of the pleadings, not the sufficiency of the 
evidence. Throckmorton’s Ohio Ann. Code 1934, § 11601; changed by Ohio L. 1935, 
p. 413. And in Lehman v. Harvey (45 Ohio App. 215, 187 N.E. 28 (1933)) the court 
held (possibly by way of dictum) that if a motion for a new trial is made in conjunction 
with a motion for judgment, the sufliciency of the evidence to support the verdict is 
thereby raised and the trial court may grant final judgment. See 9 U. of Cin. L. Rev. 
67 (1935). Thus the defendant’s motion for a new trial is more properly interpreted as 
an attempt to obtain final judgment in the trial court in the present proceeding rather 
than an election to rely on his new trial and waive appeal. Cf. Barker v. Barker Artesian 
Well, 45 R.I. 297, 121 Atl. 117 (1923) (defendant having been granted a conditional 
new trial appealed before plaintiff failed to make remittitur within a specified time; 
court did not rely on conditional nature of new trial, however). 

Should the problem in the principal case arise again in Ohio, the passage of a recent 
statute (Ohio L. 1935, p. 413) may well lead the court to the opposite conclusion. This 
statute allows the trial court to grant final judgment on a motion for judgment non 
obstante veredicto if the evidence was insufficient to support the verdict returned by the 
jury. Thus a motion for a new trial could not be interpreted as a necessary attempt to 
obtain final judgment and, by the “election’’ theory, if the defendant’s motion for a 
new trial is granted, he should be confined to this remedy. 
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Handbook on the Law of Damages. By Charles T. McCormick. St. Paul: West 

Publishing Co., 1935. Pp. xiv, 811. $5.00 

In The Susquehanna Lord Justice Atkin (now Lord Atkin) said: “I think the law 
as to damages still awaits a scientific statement which will probably be made when 
there is a completely satisfactory text-book upon the subject.”’ Professor McCormick 
in this interesting book has not attempted such a scientific statement of the law, but 
has preferred “to emphasize the element of administration, and to treat the doctrines, 
distinctions, and standards as material which is used by lawyers, judges, and jurors in 
the work of litigation, with lesser attention to the arrangement of the material accord- 
ing to a symmetrical pattern or logical system.’’? Such an essentially practical ap- 
proach naturally limits the scope of the book so that it resembles rather a superior and 
more complete chapter in Corpus Juris than a path-breaking book such as Williston’s 
Contracts or Wigmore’s Evidence. Grateful as we are for the present work, we feel 
that the author is so complete a master of his subject and is so interesting when he ex- 
presses his own views on a disputed point that it is to be hoped that he may some day 
give us the scientific statement which is so much needed. 

This lack of emphasis on a “logical system”’ leads the author occasionally to treat a 
general question as if it were merely part of a special topic because most of the decided 
cases happen to arise under that particular branch. Thus there is no separate chapter 
in this book dealing with the problems of guanium meruit: this subject is discussed in 
a rather brief manner under the heading of Construction Contracts.’ As a result no 
mention is made of the difficult question whether this form of obligation depends on an 
inference of fact drawn from the conduct of the parties or is based on an irrebuttable 
presumption which a rule of law imposes on the parties for the sake of justice.4 Even 
from the purely utilitarian standpoint we should have thought that this subject was of 
such importance that more space should have been devoted to it. 

On the other hand the author’s practical approach to the problem of remoteness of 
damage seems to us to be wholly admirable. He points out that one school of thought 
“has attempted to work out rules applicable generally by which to determine whether 
or not a cause is proximate. These systems of rules tend to become more and more com- 
plicated as they are modified to fit the multiplying decisions.’’’ Against this school the 
author supports the one which urges the abandonment of the attempt to state all- 
embracing rules of legal causation and in its place to substitute a consideration of “the 
demands of the particular type of situation involved, in the light of custom and social 
and economic policy.”” In other words, for what consequences ought the defendant 
reasonably under the circumstances of the particular case be held liable? A neat illus- 


*[1925] P. 196, 210. *P. v. 3 P. 462. 

4 See Greer, L. J., in the recent English case, Craven-Ellis v. Canons, Ltd., 52 T.L.R. 657 
(1936). 

5P. 266. 





156 THE UNIVERSITY OF CHICAGO LAW REVIEW 


tration in support of this “reasonable” school as against the ‘‘mechanical’’ one can be 
found in a comparison of the approach adopted by the American and the English 
courts to one type of case. According to American law ‘“‘the person causing an injury 
subjects the injured person to the risks incident to complications of the injury in the 
course of its treatment, and these complications may proceed not merely from the due 
course of treatment, but from the mistakes, negligence, or lack of skill of the attending 
doctor or nurse.’ But in a recent English case,’ the Court of Appeal held that where a 
surgeon had by mistake removed an injured workman’s finger, the defendant company 
was not liable for the error. Dr. Robson in The Annual Survey of English Law, 1935, 
remarks that “this appears to be an astonishing decision which throws the whole bur- 
den of the error by the surgeon on the workman.’’* If the English court, instead of con- 
sidering abstract questions of causation, had, in Professor McCormick’s phrase, con- 
sidered the demands of social and economic policy, it might have reached a more 
satisfactory conclusion. 

From the standpoint of an English reader it is to be regretted that Professor McCor- 
mick in dealing with remoteness of damage has not referred to Weld-Blundell v. Steph- 
ens? or to In re Polemis,’° for his comments on these cases would have been of value. 
Perhaps he dislikes these judgments as much as we do, but nevertheless it is strange 
to find no mention of cases which have been cited in American opinions, and which in 
England are thought to be the most important since Hadley v. Baxendale. It is not as 
if the author had determined to omit English references, for he devotes a page and a 
half to the much less interesting case of Chaplin v. Hicks." It seems to us that in a 
number of instances he has tended to choose the older and less important English cases 
as illustrations: thus in the chapter on conversion” he refers twice to the unsatisfac- 
tory case of France v. Gaudet} but does not mention The Arpad,"4 in which the reason- 
ing of the earlier case was distinguished out of existence and the whole body of English 
precedents carefully analyzed. Similarly in the “shock’’ cases some reference might 
have been made to Hambrook v. Stokes Bros.,’ for here the English law seems to be 
more advanced than is that in many American jurisdictions. Professor McCormick 
may be right when he says that “‘in fact, except for shadows cast by a few landmarks 
such as Hadley v. Baxendale the complex picture of modern American damage law is 
almost wholly of our own devising,’”’ but nevertheless, whether owing to a remarkable 
coincidence or to some other cause, there is a striking resemblance between the Ameri- 
can and the English systems. Certainly the English cases and text-books which are 
concerned with damages contain more references to American authorities than do those 
on almost any other subject. 

After these more general remarks we can turn to a few of the many points of interest 
we have found in the book. The discussion of Procedure, Past and Present,” is by far 
the best introduction to the subject we have ever read: it is a model of compression 
and lucidity. One of Professor McCormick’s comments is particularly worth noting: 
“in England, not only the plaintiff but the defendant, whose right of jury trial is not 


® See p. 272. 7 Mowlem v. Mudge, 27 B.W.C.C. 450. 

® Robson, The Annual Survey of English Law, 1935, p. 224. 

9 [1920] A.C. 956. ™ P. 467. 8 [1925] 1 K.B. 141. 
%© [1921] 3 K.B. 560. 3 L.R. 6 Q.B. 199 (1871). %C. 2. 

[1911] 2 K.B. 786. 4[1934] P. 189. 
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regarded as satisfied by a trial in which the jury has abused their discretion, must 
consent to the reduction (of damages) as a substitute for a new trial.’’*7 Except for the 
legal “die-hard,” there can be few who will disagree with the author’s criticism of the 
English rule: it is only tolerable because of the fact that new trials on the quantum of 
damages are rare in England. 

In dealing with avoidable consequences," the author points out that in some cases 
it is said that the plaintiff cannot recover damages for avoidable consequences because 
they are not proximately caused by the defendant’s wrongdoing. In place of this false 
reasoning he emphasizes the fact that the real ground for denying recovery in such cir- 
cumstances is the more realistic one that persons should not be encouraged to sit 
passively by when, by a reasonable effort, they could avoid the injurious consequences. 
In section 42, in discussing the plaintiff’s right to recover for expenses incurred in 
efforts to minimize the loss, he states that the expenditure must be reasonable, but he 
does not say whether it must be reasonable according to ordinary standards or accord- 
ing to the plaintiff’s special circumstances. This was the question which the House of 
Lords considered in The Edison.’ In that case the plaintiffs’ dredger having been sunk 
by the defendants, the former were forced, owing to their lack of available funds, to 
hire another dredger from month to month at an exorbitant rate instead of being able 
to buy another one in replacement, which would have been far cheaper in the end. 
The House held that the defendants were not liable for this additional cost as it was 
due to plaintiffs’ poverty, but it seems doubtful whether the American courts would 
necessarily reach the same conclusion.” 

Chapter 8 contains a useful summary of the rules concerning counsel fees and other 
expenses of litigation regarded as an element of damage. Reference is made to the 
odd legal paradox that, under American law, in present litigation the successful party 
can recover only a small portion of his expenses, but where the present defendant 
has wrongfully caused the plaintiff to defend or prosecute previous legal proceedings 
then the law allows the plaintiff to recover all reasonable expenses. In this chapter 
section 71 contains an admirable comparison between the American and the English 
law on the subject of costs: it is interesting to note that Professor McCormick, after 
some hesitation, reaches the conclusion that the English practice is on the whole prob- 
ably more just and convenient. 

In the chapter concerned with injuries resulting in death," Professor McCormick is 
an admirable guide through a jungle of statutes and cases. It is unfortunate that the 
English Law Revision Committee did not have an opportunity of seeing this before 
it made its recommendations on the subject; perhaps the House of Lords will consult 
it before it decides Rose v. Ford** which is now on appeal. In that case the House will 
have to decide what damages the personal representative of a person who has been 
negligently killed can recover under the Law Reform (Miscellaneous Provisions) Act 
of 1934.73 It will be some comfort to the members of the Law Revision Committee to 
realize that the various American statutes seem to be almost as uncertain on this point 
as is the much-criticized English one which they sponsored. Perhaps the most impor- 
tant chapter in the book, however, is the one in which the measure of damages in con- 


17 P. 79. 2 See the cases cited on p. 141. ™[1936] 1 K.B. go. 
#C. 5. aC. 12. 23 24 & 25 Geo. V,c. 41 (1934). 
*9 [1933] A.C. 449. 
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tract is discussed.24 Professor McCormick reads the rule in Hadley v. Baxendale as 
being restrictive. As we understand the English law on the subject, however, the effect 
of Hadley v. Baxendale was the exact opposite as it increased the measure of a promisor’s 
liability in case of breach, making him also liable for those exceptional consequences 
which were in his contemplation. In other words, “‘the measure of damages in cases 
of tort are the same as those in cases of contract, with the exception that in cases of 
tort the Court has only got to consider the first rule in Hadley v. Baxendale, whereas in 
cases of contract there may be, under the second rule in Hadley v. Baxendale, a larger 
measure of damages.’’*s In section 141 the author discusses the federal rule that con- 
templation of the exceptional consequences is not by itself enough to make the prom- 
isor liable: there must also be a tacit agreement to assume the particular risk. In 
fact the English rule is the same as the federal one, for in Hall v. Pim (Junior) & Co.,* 
Lord Haldane said: “I do not think that the real question is one of probability or of 
circumstances foreseen by the seller. It is to my mind a pure question of the terms of 
the contract itself.’’ It is only if this gloss on “contemplation” is kept in mind that 
the various English cases can be reconciled. 

Finally in chapter 28, discussing land sale contracts and covenants of title, every 
English reader will agree with the author’s criticism of Flureau v. Thornhill? and Bain 
v. Fothergill.® Recent English decisions have done much to reverse the old rule, but 
such piece-meal changes tend to leave the law in confusion. It is unfortunate that the 
opportunity was not taken in 1925, when the English property law was reformed, to 
bring the rules concerning damages up-to-date. 

This lengthy review, if it has not accomplished anything else, will at least have 
shown how interesting we have found Professor McCormick’s book. His work is so 
stimulating that it ought to encourage others to write on a subject which has been un- 
fairly neglected by legal authors. His readers may not invariably agree with all the 
various conclusions he has reached, but they will find them stated in clear and vivid 
language: in a branch of the law which has been especially corrupted by vague phrases, 
his practical and accurate style is like a breath of fresh air. 

A. L. GoopHart* 


* Professor of Jurisprudence, University of Oxford; Editor of the Law Quarterly Review. 


Legislative Loss Distribution in Negligence Actions. By Charles O. Gregory. Chica- 
go: University of Chicago Press, 1936. Pp. xiii, 198. $2.00. 

This book seeks to explore the possibilities of devising a system for distributing, 
through litigation, the loss arising out of an accident among all those involved in it, 
in proportion to their fault. Then it concretely suggests a system calculated to do this, 
and sets forth in detail the legislation necessary to accomplish it. What it sought to 
do it has done in a thorough and scholarly manner. Mr. Gregory reviews the existing 
attempts to distribute loss in that way, ably criticizes each, then takes up the various 
problems which any such system raises and follows each one through to a conclusion. 
He has been very acute in perceiving these problems, in the fields both of substantive 
law and procedure, and in tracing out the possible solutions and their manifold impli- 


4 C. 22. 
* Greer, L. J., in The Arpad, [1934] p. 189, 216. 27 2 W.BI. 1078 (1776). 
* Hall v. Pim, 33 Com. Cas. 327. 7° L.R. 7 HLL. 158 (1874). 
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cations. On the basis of the premises he has adopted and within the limitations of his 
undertaking he has done an admirable piece of work—one, moreover, which had to be 
done before an intelligent evaluation of his premises could be made, since he has clearly 
indicated the consequences which their adoption would entail for our legal structure. 

The limitation I have mentioned lies in this: that Mr. Gregory has confined him- 
self entirely to a study of the problems raised by his scheme in the field of actual liti- 
gation, while the vast majority of negligence claims are adjusted without recourse to 
litigation, or before the process of litigation is complete. The present work could well 
be taken as a point of departure for investigation along this line. Pre-trial disposition 
of a case would probably not be complicated by an adoption of the proposed scheme 
where only one defendant is involved. In the case where two people contribute to 
causing the plaintiff’s injury, however, the difficulty would be acute. The author does 
mention one aspect of this problem! and, in the only paragraph devoted to it, suggests 
that if the plaintiff settles with one tortfeasor this fact should not bar the other’s 
possible right of contribution against him in case that cther is later compelled by judg- 
ment to pay more than his proportionate share of the damages. This, however, would 
virtually prevent the possibility of the plaintiff’s settling his case unless both tortfeasors 
agree upon a compromise with him. A defendant will settle only because he can do so 
at a figure which he thinks is less than the amount he will have to pay if judgment goes 
against him. But he must have a final and effective release;? the possibility that he 
will eventually have to pay his full share of the judgment anyway would take away all 
incentive for making any present payment. This much seems clear. It may be unim- 
portant; but further study may show that the way to adjustment of a case like this is 
usually paved by settlement with a single defendant first, or at least by the fear on the 
part of each that if he does not come into a settlement he will be left “holding the bag.’’ 
If that is true, the adoption of Mr. Gregory’s solution might cripple the plaintiff’s bar- 
gaining strength in the early stages of his case in a way that would be no less than cruel, 
particularly where calendars are congested. There is little enough as it is to induce 
defendants to make prompt adjustment when the law’s delays afford them at least a 
moratorium and possibly collateral advantages. Perhaps the difficulties along this line 
could be dissipated by a simple modification of the proposed plan,} but they deserve 
very serious consideration. 

Mr. Gregory’s entire argument proceeds on the assumptions that (1) liability should 
be based on fault, and (2) it would be a fair and desirable thing to distribute the burden 
of a loss among all those whose fault contributed to produce it, in proportion to their 
fault. These, of course, are legitimate assumptions. Probably they would command 
wide support. But other points of view might be taken. Some, for instance, reason 
thus: Fault is a rather tenuous thing in all these cases. So far as civil damage goes, it 
is not so important to find out whose “fault’’ contributed to it as to recognize that a 
tremendous amount of such damage occurs, falls on those unable to bear it causing a 
serious social problem, and is the inevitable consequence of our having so many auto- 

'P. 19. 

In most states it is perfectly possible at present for a release to be drawn so as effectually 


and finally to discharge the releasee, and at the same time to preserve the releasor’s rights 
against all other persons. 


3 See the suggestion in this connection in Bohlen, Book Review, 45 Yale L.J. 1528, 1531 
(1936). 
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mobiles. Such people conclude that the social problem can best be solved by assuring 
injured parties of compensation and spreading their loss among those of us who benefit 
from the use of automobiles, and we all do. Mr. Gregory thinks there is little practical 
likelihood of getting courts and legislatures at this time to build a system of accident 
compensation which is frankly based on any such point of view as this. Perhaps that 
is true. None the less the point of view is gaining wider currency and seems already to 
have become subtly interwoven with our existing system. For one thing courts have 
stretched legal doctrine to the breaking point in helping injured plaintiffs to hold 
classes of defendants most likely to contain financially responsible persons.‘ This has 
a double aspect. It obviously makes it more likely that plaintiffs will get compensa- 
tion. Less obviously, but just as certainly, it makes for a spreading of the risk over 
society at large because such defendants are either insured against the risk incurred 
or operate on so large a scale that they are warranted in setting up their own reserves 
against it. On the whole these defendants have doubtless had to see that the loss was 
distributed in this way or else to bear it themselves. They and their insurance com- 
panies have probably been unable to shift any of it back again to others whose “‘fault’’ 
contributed to the accident because (1) the rule against contribution between tort- 
feasors prevented them, or (2) where this rule did not apply it was because such de- 
fendants were being held vicariously liable and the basis of this liability was a relation- 
ship which in effect prevented suit—after all people do not press indemnity claims 
against their employees or their wives or children, nor would they buy “liability’’ in- 
surance from companies that insisted on being subrogated to such claims. The net 
result ought to please those who think there should be something like social insurance 
against loss through accident. It is not clear that Mr. Gregory’s system would not in 
actual practice disturb this trend. If there is any ground whatever for apprehension on 
this score, further thought and study should be directed towards determining whether 
it would and, if so, towards making an intelligent choice between the two objectives in 
any field where they appear to conflict. 

The danger of conflict which I fear is in the suggestion that there be full oppor- 
tunity for one sued as a tortfeasor to bring into the suit all other possible tortfeasors 
and ultimately to compel them all to share the plaintiff’s loss provided their fault is 
found to have contributed to it. The rule against contribution has a harsh sound and 
may not be defensible on any rational legal theory. That does not mean, however, that 
it works out badly in practice. It is very possible that the situation is about like this: 
an injured plaintiff will in most cases sue al/ those whom a jury might find liable to 
him. His reasons for this are obvious; it gives him a wider choice of proof and it fore- 
stalls his having to meet the contention, often forcefully made, that some person not 
sued is the one really to blame for the accident. There may be a tendency for juries 
to hold whatever defendant is actually before them, but there is a chance they will not 
and the plaintiff will not take this chance unless there is a good reason for it. Why, 
then, would a plaintiff omit a possible defendant from his suit? It is suggested that 
the most frequently recurring reasons will be found to be these: (1) that the plaintiff 
has settled with the defendant not suea; (2) that the defendant not sued has no insur- 
ance and is not amply solvent. In the latter case the defendant is omitted from suit 
not so much to save the cost of adding him (this would generally be about $10) but 


4 See, for example, Nixon, Changing Rules of Liability in Automobile Accident Litigation 
(Oct. 1936) 3 Law & Cont. Problems; Recent Cases (1936) 3 Univ. Chi. L. Rev. 673. 
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because the plaintiff fears a jury, ignorant of the fact that one of the defendants is less 
responsible than the others, might bring in a verdict against the former defendant 
alone. The risk of this is practically much greater than the risk of failing to get a ver- 
dict against one or more of the amply solvent defendants if they are sued alone. 

As a result of this, all the insured and amply solvent tortfeasors who have not 
settled with the plaintiff are generally joined in the suit. And among them there is 
actually contribution. Those that settle (before or after suit) do so roughly on the basis 
of proportional fault, tempered by bargaining skill. Those who suffer judgment to go 
against them have an arrangement among themselves as to the share of it each will 
pay. But if they had not, would it greatly matter? As among insurance companies 
and corporations large enough to be self-insurers—for it comes down to that—cross- 
claims for contribution would cancel out in the long run.s 

How would the author’s scheme affect this situation? In the first place it would 
obviously force an injured man to take a chance of getting an uncollectible—or only 
partially collectible—judgment which he may now avoid by taking the much smaller 
chance of suffering an adverse verdict. To that extent it would diminish certainty of 
compensation for injury. In the second place the right to contribution which it gives 
would have a general tendency to enable large corporations and insurance companies 
to shift part of the loss from accident to a relatively small group of individuals, instead 
of compelling them to distribute this loss over the whole of society as they are so pe- 
culiarly well fitted to do. That is certainly true if the defendants who are now sued 
and made to satisfy judgments (in cases where there is a choice of defendants), gen- 
erally belong to the former class while those in the latter class constitute the bulk of 
those who are not now proceeded against. To be sure the right to contribution might 
not be used very often where it would work this way. If not, it would have a very limit- 
ed usefulness indeed since it is probably largely unnecessary in most other situations. 
My guess is that insurance companies would insist on being subrogated to these claims 
and on pressing them for what they were worth (at least against those strangers to 
the assureds).6 Perhaps the people thus adversely affected deserve very little sym- 
pathy. After all they have failed to insure themselves and have been found guilty of 
some kind of “‘fault.’? Perhaps they would be no more than justly punished. But this 
is a backhanded and unsatisfactory way to administer punishment, and the present 
system ought not to be changed merely to do such a thing. The innovation might put 
some pressure on people to become insured but one who is not constrained to take this 
precaution through fear of a judgment against himself alone is not likely to be affected 
by the relatively slight additional hazard that he may be made to pay contribution— 
even if he has any notion at all of the law as to co-tortfeasors. Likewise it is hard to see 
how the proposed change would be effective to promote accident prevention. Indeed 
there may be reason to suppose that insurers and big companies can do more about 
this than any other class with which we are concerned in this discussion. 

Obviously enough, those who still believe that fault is the ideal basis for liability 
can embrace Mr. Gregory’s scheme without worrying about the considerations here 
put forth. Nevertheless the proposals—in fact any proposal for contribution between 


5 Therefore under a system of compulsory “liability” insurance provisions for contribution 
would be quite unimportant. 


* Many tortfeasors who are not amply solvent have enough property or income (often 
wages) to make suit against them worth while from an insurance company’s point of view. 





162 THE UNIVERSITY OF CHICAGO LAW REVIEW 


tortfeasors—may compel a choice between the premises which the author has adopted 
and those which are beginning to find expression in the present system as it is now actu- 
ally developing. This may not be so, but serious consideration and study should be 
given to determining whether it is. The facts assumed in this review are mere guesses 
(based on some experience, however). They should be verified or shown to be inaccu- 
rate. If they are true, those who welcome the trend towards social insurance will re- 
gard any scheme providing for contribution between tortfeasors as something like a 
device for enabling workmen’s compensation insurance carriers to shift a part of their 
burden to those fellow servants of the injured employee whose “fault’’ happened to 
contribute to the injury. 
FLEMING JAMES, JR.* 
* Associate Professor of Law, Yale Law School. 


Law of Future Interests. By Lewis M. Simes. Kansas City, Mo.: Vernon Law Book 

Co., 1936. Three volumes. Pp. xv, 527; xv, 556; xv, 583. 

The writer of a legal treatise on any except the narrowest subjects has the intrinsi- 
cally difficult task of steering a satisfactory route between the Scylla of details, histori- 
cal, analytical, and factual, that characterize a law review article and the Charybdis of 
generalities, accurate as far as they go but not helpful in the situation where help is 
needed. It is not an easy task and no two navigators would in all respects lay the same 
course. 

The general point of view of Professor Simes is indicated by the statement in his 
preface that “. . . . judicial innovations in this field [Future Interests] in the twentieth 
century are likely to be far more significant than those of the four centuries immediate- 
ly preceding.’’ Consonantly with the idea thus expressed, Professor Simes uses the 
older material sparingly. It is there to give a background for, or to throw light upon, 
the modern law of future interests. There is a liberal use of statutory material through- 
out the whole work, and without making any extensive computation I should say that 
the distinct majority of the cases are of the last seventy-five years. 

The work is divided into five parts. The first part is an outline and discussion of the 
classic division of future interests from reversions to expectancies, considered both his- 
torically and in their modern aspects. Part II deals largely with construction, and 
Parts III, [V and V cover what may be called the essential law of future interests; 
that is, the legal relations that go to make up the various future interests. 

Part I gives Professor Simes an opportunity to express his attitude toward many of 
the underlying problems of Future Interests. He recognizes the survivals of distinc- 
tions which at present have mainly only a nuisance value, but contributes his effort 
toward the minimization of them. A noticeable illustration of this point of view is his 
discussion of the distinctions between vested and contingent remainders. His analysis 
of the different degrees of vestedness of remainders and of the various (and often con- 
fused) elements of contingency is illuminative and modern. Chapter 6 on Contingent 
Remainders distinguished from Executory Interests is equally stimulating and modern 
in its point of view, although his statement? of the difference between a remainder and 
an executory interest while professedly only in general terms might, it is believed, have 


* Vol. 1, p. 164. 
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been so phrased as to accomplish, in a less vulnerable way, the end there sought. I had 
a feeling that the subject matter of this chapter in fact merited somewhat fuller treat- 
ment than it has received. On the other hand, Chapter 14? on Future Interests in 
Chattels Personal deals with this obscure and often baffling topic in a particularly 
clean-cut and satisfactory fashion. Chapter 173 on Powers is also a well organized 
presentation of a difficult subject. 

In Parts II, III, IV and V, Professor Simes’ most individual contribution seems to 
be in the realism of his approach and in the skill with which he assembles and correlates 
concepts frequently treated, if not regarded, as being largely unrelated. Part II on 
Construction illustrates well this characteristic of realism. He keeps his readers’ at- 
tention constantly upon the fact that these so-called rules of construction are for the 
most part only matters of more or less, and his preliminary chapter on Theories of 
Construction‘ treats this much discussed subject with a simple directness that says 
about all that can be helpfully said from so general a point of view. 

Of his skill in correlation, the discussion in Part III of the direct and indirect re- 
straints on alienation and of the varying policies and purposes that underlie these re- 
straints is a good illustration. The same observation applies to Part IV which brings 
together in systematic and correlated fashion, material that is often scattered and fre- 
quently only incidentally treated. Chapter 375 on the rights and liabilities of the owner 
of a future interest as to taxes, mortgages, insurance and improvements is particularly 
informative and valuable. 

In the physical make-up of the book there is evidence of considerable care to make 
it a convenient tool. Personally, I do not like the paper, either as to color or texture. 
The print is good, each volume has the table of contents for all three volumes and a 
“Chapter Descriptive Index’’ for all three volumes. There is an elaborate subject 
index and a table of cases at the end of Volume 3. 

The treatise is a valuable work in a field where such a work was needed. It is syste- 
matic. One has a feeling that Professor Simes might have made a table of the combi- 
nations and permutations possible in a given factual situation and then have proceeded 
step by step to take up each one that had any reality toit. It is carefully documented: 
on obscure or disputed topics the citation is exhaustive; on other points it is full and 
varied. The text is a skilful combination of exposition, statement of important cases 
and discussion. Professor Simes has his own ideas upon the various problems in this 
subject, and he gives his readers the benefit of them. Naturally, not all of them will 
find universal acceptance, but of their helpfulness there can be no doubt. He follows 
rather completely the Hohfeldian analysis, and to a considerable degree its terminolo- 
gy, with a resulting benefit in clearness of presentation that materially adds to the 
value of his work. 

No great gift of prophecy is required to foretell that this treatise will make a high 
name for itself. Its value to the student of law—teacher or pupil—is obvious. The 
harassed practitioner who now and then has a case involving some aspect of this 
crabbed subject ought to welcome it avidly. The specialist in the subject will use it as 
a matter of course. 

Harry A. BicELow* 


2 Vol. 1, p. 357- 3 Vol. 1, p. 427. 4 Vol. 2, p. 11. 5 Vol. 3, p. 24. 
* Dean, University of Chicago Law School. 
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Crime and Justice. By Sheldon Glueck. Boston: Little, Brown and Co., 1936. Pp. 
349. $3.00. 


It is disquieting to an American to think that in any civilization crime may be used 
as a measuring rod to test that civilization’s worth. Dr. Glueck in Crime and Justice 
has drawn a picture of America’s pre-eminence in crime, and of our feeble efforts to 
deal with criminals, that should make us shudder. As might be expected from so care- 
ful an observer, he marshals his facts in a way that leaves no place for contradiction 
or doubt. We are the most lawless of nations and we deal with our lawlessness in- 
effectively, unscientifically, often capriciously. 

The chapters of his book that portray our graft-ridden police courts, our reeking 
jails, our fortress-prisons jammed with idle men, our mechanized and shackled judicial 
procedure, our haphazard sentencing practices, our habitual starving of such preven- 
tive agencies as probation departments, and the socially illiterate personnel we have 
put in charge of the whole machine—these do not make pleasant reading. They are 
written so objectively, are documented so carefully, that they attain a cataclysmic 
force by virtue of their very restraint. 

But Dr. Glueck is no mere muck-raker. He goes behind the symptoms to consider 
the causes of our social sickness and to suggest far-reaching remedies. The last two 
chapters of his book, entitled The Prospect of Justice and The Horizon of Justice, are 
very different from the half-baked analyses and superficial cures for crime blandly 
offered in much contemporary writing. Dr. Glueck has both the wit and the courage 
to think things through; and, while he proposes the creation of an “expertly staffed 
Ministry of Justice’’* to organize existing forces and to bring order out of chaos, he 
does not delude himself with the belief that such a mechanism can of itself accomplish 
a great deal. On the contrary, he sees America’s disgraceful crime record as an inte- 
gral part of America’s ideology and ethics; he candidly faces the fact that we must 
change our civilization fundamentally if we are to save ourselves from endless attacks 
by the criminal class bred of that civilization. This is not to say that Dr. Glueck writes 
as an economic or political revolutionary. He is a hopeful liberal, who believes that 
America can rebuild herself within the lines of constitutional democracy. John Dewey 
is his prophet, not Karl Marx. 

One may be permitted to wonder if he is right. We in America have come to believe 
that long criminal dockets, crowded penitentiaries, and a growing class of young pro- 
fessional criminals are the inevitable by-products of modern industrial civilization. 
Yet the chief judge of Moscow reports that in the past fourteen years all classes of 
crime have decreased in that city by over forty per cent. His statement must be taken, 
at present, for what it is worth because accurate statistics of crime in Moscow are not 
available. In fact the assistant director of Bolshevo, a truly amazing colony for the 
rehabilitation of convicts, asserts that crime in Russia has decreased by ninety per 
cent, and that Bolshevo no longer grows very fast because in recent years there have 
been so few discharged prisoners to add to its population. Obviously, the figures in 
both these statements cannot be correct. Perhaps both percentages are wrong. But 
at least it gives food for thought to find a country in which men deeply concerned with 
the problem of crime seem to believe that they are accomplishing something. It would 
be valuable to get the true figures and then to appraise the causes that have produced 
them. 


*P. 249. 
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Again, the largest maximum security prison in Sweden is something to ponder 
upon. Except that there is a wall, the prison bears every aspect of a modern American 
reformatory for juvenile offenders; yet it houses the most desperate criminals, the 
murderers and the robbers, all the long-time and life prisoners of a nation of 6,000,000 
persons. And in that whole nation there are only 2000 men and women prisoners—a 
ratio that we exceed by more than four-fold. 

Why these differences? Why is crime what it is in these United States of ours? 
Why is our homicide rate eighteen times that of England and Wales? Why does one 
step across an imaginary line into Canada and find conditions so much better than in 
the United States? Perhaps we do not yet know the real facts about Russia; perhaps 
the Russian price would be more than we should want to pay for even a ninety per cent 
reduction of crime. But Sweden, England, Wales, Canada—these are countries that 
have achieved no small measure of democratic freedom of a pattern not unlike our own. 
If we are ever to make real inroads upon crime in America, we must be less parochial 
in our outlook, we must seek knowledge and wisdom wherever they may be found. 
And we must be willing to apply the surgeon’s knife to the roots of our disease, not 
merely to its surface indications. 

Dr. Glueck has brought to bear upon the subject precisely this much-needed world 
outlook. His footnotes show that he has drawn upon the literature of all Europe for 
information; his text indicates a willingness to accept ideas from any source provided 
only that the ideas are good ones. His suggestion for a Ministry of Justice is drawn 
from a personal study made by him in Belgium of the Belgian Ministry. Crime and 
Justice is a book to be read by every American interested in the amelioration of the 
conditions causing our frightful crime problem. One wishes Dr. Glueck might spend 
a number of years making a first-hand study of the same problem in other countries. 
His power to observe and to analyze would enable him to present a companion volume 
of even greater value than the present one. But no doubt its message would be scorned 
by the chauvinists we select to be our rulers. 

JoserH N. Utman* 


* Judge, Supreme Bench of Baltimore, Md., and Chairman, Prison Industries Reorganiza- 
tion Administration. 


Invention and the Law. By Harry Aubrey Toulmin, Jr. New York: Prentice-Hall; 

Inc., 1936. Pp. xx, 316. $5.00. 

In a nation whose citizens for more than a century have been considered the leading 
inventors of the world, the relationship of invention to the law is of vital importance. 
The issuance by the United States Patent Office of more than 2,000,000 patents is 
merely one indication of the fact that inventions and the products of inventors have 
been of widespread and increasing occurrence. A volume such as Mr. Toulmin’s, which 
serves to simplify the problem of answering a concrete question as to the patentability 
of a specific invention, will be welcomed. 

The relationship of invention to the law and the determination by the courts of 
what is and is not invention, suggest a question for which no single answer has been 
made. It might appear at first that the question “What is invention?” could long ago 
have been answered decisively and forever. The constant recurrence of this question 
and the constant re-definition of invention by the courts offer evidence to the con- 
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trary. To members of the bar dealing with patent matters in litigation or otherwise, 
the problem of determining the nature of invention is a vital one, and it is to the an- 
swer of these questions that the present volume is primarily directed. 

The author discusses only patentable inventions. It is recognized at the outset that 
many new concepts may be inventions in the broad sense of that term, but the author 
is discussing only the patentability of inventions. While directing his volume mainly 
to those members of the bar who are concerned with litigation involving patents, he 
has included in it general information and a general discussion of the philosophic and 
historic background of patents of invention. 

In a consideration of invention, it might be presumed that novelty alone is a suff- 
cient test. This, however, is not the case. Although an invention must be new to be 
patentable, the mere fact of novelty is not decisive of patentability, as the courts have 
repeatedly held. To constitute invention there must be novelty and utility. There is 
probably no exact and universally applicable definition of the word “utility’’ in this 
connection. What is utility and how much utility must characterize even a novel idea 
before it constitutes a patentable invention? A leading and early case quoted by Mr. 
Toulmin on this point is Mitchell v. Tilghman," in which Mr. Justice Clifford held: 


“Whoever discovers that a certain useful result will be produced in any art, machine, 
manufacture, or composition of matter by the use of certain means is entitled to a pat- 
ent for his invention 


“Inventions, in order that they may be the proper subjects of Letters Patent, must 
be new and useful.’” 


But utility and novelty alone are, however, not enough to constitute invention. In 
another leading case where novelty was admitted and where the patented product had 


gone into successful and widespread public use, the courts still found no invention. 
In that case, Mr. Justice Blatchford said: 


“ce 


ii A Although the patentee was the first to employ the combination claimed in the 
manufacture of round-cornered safes, the change from square-cornered safes was only 
a change in form; and that the combination was nothing more than an aggregation, and 
fell within the rulings of this court, in the cases cited, that such an aggregation was 
not patentable.’’4 


Here, where both novelty and utility existed, there was no patentable invention. 

To their sorrow, inventors and attorneys have repeatedly been reminded, both by 
the officials of the Patent Office and by the courts, that an idea may possess both nov- 
elty and utility without rising “to the dignity of invention.’’ Just what characteristics 
are required of an inventive concept before it rises, from the mere ingenuity of a me- 
chanic, to the dignity of invention is not clear. In a sense it is the purpose of Mr. 
Toulmin’s book to answer, or at least to give a workable clue to the answer of that 
question. The history of the patent system discloses that the courts have produced 
definitions and rules in great number. To the author these decisions appear generally 
in harmony, even though some are apparently conflicting. Whatever apparent conflict 
may exist, Mr. Toulmin has set out adequately and in readily available form sufficient 


* 19 Wall. (U.S.) 287 (1873). 3 Mosler v. Mosler, 127 U.S. 354 (1888). 
2 Id. at 3096. 4Id. at 363. 
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of the decisions to indicate the doctrines most generally relied upon by the courts in 
determining the question of patentable invention. 

After a general discussion of invention in the sense of patentable invention, there are 
included in the book two extremely valuable compilations of decisions; the first on 
“What is invention?” and the second on “What is not invention?’ The arrangement 
is such as to make the book extremely handy for use in court and to make readily avail- 
able to the practitioner those decisions which, if they do not settle his point, at least 
readily indicate the direction for further study and investigation of the point involved. 

In a single volume as short as the one under discussion, it is obviously possible only 
to give the leading cases and to indicate in general the lines of reasoning and the 
possibilities of further research. This Mr. Toulmin has done very effectively and his 
book constitutes a useful addition to the library of anyone dealing with patent matters. 

LestiE M. PARKER* 

* Member of the Illinois Bar. 


BOOK NOTES 


CONSTITUTIONAL LAW OF THE UNITED States. By Hugh Evander Willis. Blooming- 

ton, Ind.: The Principia Press, 1936. Pp. viii, 1198. 

Professor Willis’ opening chapter, “Makers, Periods and Doctrines,’’ is no less in- 
structive in context than inviting in title. It contains not only descriptive survey of 
the drafting of the Constitution, including a critical estimate of its makers and mold- 
ers, but also an accurate clue to the author’s philosophy of the Constitution. Professor 
Willis is a liberal; perhaps a ‘““New Dealer.’’ His impatience with those who view with 
alarm anything new, anything that treats of the Constitution as a changeable, growing 
document is expressed at the outset; his disappointment with recent trends in Supreme 
Court decisions is expressed at the end. The sincerity with which Professor Willis 
espouses the cause of liberalism has led him to abandon that intellectual and emotional 
objectivity which he expects of the Supreme Court justices; and his failure to remain 
aloof and detached has led him to assume the role of prophet—with most unprofitable 
consequences. Legislation he considered constitutional was invalidated by the Su- 
preme Court; decisions he expected to be overruled were reaffirmed; tendencies he 
thought would continue were checked. Thus, he regarded the appointment of Justice 
Roberts to the Supreme Court as adding to the progressive elements on the Bench; a 
footnote, inserted after the A.A.A. decision,? reflects the author’s trepidations that the 
Justice has “permanently gone over to the side of legalism and reaction.’’? The author 
condemned the decision in the Adkins case’ and predicted its early overruling. And 
the Supreme Court, which he had thought would uphold President Roosevelt’s am- 
bitious program of social planning—either by refusing any longer to apply the due 
process clauses to matters of substance or by adopting precepts and precedents which 
would sustain New Deal legislation—has denied that hope in recent decisions.s 


* United States v. Butler, 56 Sup. Ct. 312 (1936). 

?P. 926. 3 Adkins v. Children’s Hosp., 261 U.S. 525 (1923). 

4 Pp. 735-736. Cf. Morehead v. People ex rel. Tipaldo, 56 Sup. Ct. 748 (1936), petition for 
rehearing denied Oct. 12, 1936. 


5 See p. 926, n. 214, and also Carter v. Carter Coal Co., 56 Sup. Ct. 371 (1936) (Cuffey- 
Snyder Coal Act). 
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The failure of Professor Willis to remain objective does not, however, detract from 
the value of the volume. The material is well-organized and accurate and the defects 
in the author’s style, which inclines towards prolixity, are not serious. The objective 
of the author is to present a functional approach to problems in constitutional law.‘ 
Though the author’s orientation is liberal, his approach is essentially orthodox, for he 
has simply followed the pattern of the Constitution, treating each significant provision 
in the light of the societal interests to be protected and promoted. In discussing the 
constitutional framework, the powers of the state and federal governments and the 
limitations on those powers, the author has chosen selectively from the works of others 
and has contributed his own comments and observations which, except perhaps for 
their emphasis on socio-economic considerations, are fundamentally no different from 
those in any other text. 


TROVER AND CONVERSION—AN Essay. By Edward H. Warren. Cambridge, Mass.: 
Harvard Law Review Ass’n, 1936. Pp. 110. Paper Cover. 


A critical evaluation of this essay must start from the assumption that the author’s 
purpose was merely to introduce the first year student into this no-man’s land so fre- 
quently neglected by torts and property teachers. Discussion of the most important 
cases in this field is undertaken in an elementary way calculated to give the student an 
appreciation of the problems involved in each individual case, but this treatment may 
well leave him in doubt where in the private law the institution of conversion properly 
belongs. Emphasis is correctly placed on the peculiar measure of damages which puts 
the losing defendant into the position of an involuntary purchaser. Is it not rather 
strange, however, that the notion of fault otherwise so important in the law of torts 
failed to makes its importance felt in the action of conversion? The explanation may 
be historical— this is one more case where the old forms of action have played a trick 
on the substantive law and made a property claim appear in the dress of a tort action, 
having an influence on the law of conversion similar to the influence of the action of 
assumpsit on the law of contracts—but the author does not discuss this circumstance. 

Parting with this general criticism and looking at the discussion of individual cases, 
the treatment of Hollins v. Fowler must be particularly welcomed. The author has 
correctly pointed out that Blackburn’s opinion introducing the well known finder test 
is actually a minority opinion, although followed in many jurisdictions. In fact, the 
author’s exhaustive discussion of all the more important conversion cases makes it par- 
ticularly regrettable that he did not undertake to tie up these cases with an adequate 
inquiry into the nature and function of the law of conversion. 


Rocer B. Taney. By Carl Brent Swisher. New York: The Macmillan Company, 

1935. Pp. 608. $5.00. 

Mr Swisher’s exceedingly friendly description of Chief Justice Taney’s life gives, 
nevertheless, an impression of clenched-teeth objectivity. For instance, no attempt is 
made to disguise Taney’s talents as a diplomatist. Admittedly his letters to Jackson 
reveal sycophantic manoeuvering, but this is excused as a political necessity. Similar- 
ly, it is clear that his rivalry with McLane may have influenced his judicial decisions. 

In his fascinating description of the struggle against the Bank of the United States, 


* Preface, p. iv. 
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however, Mr. Swisher compels the reader to a view of Taney as a sort of guardian angel 
obliterating an evil spirit. The tremendous political power of the Bank was gained in 
three ways, each made possible by its control of Government money: (1) It gained 
general approval by expanding its loans enormously, boosting industrial activity; 
(2) It secured powerful friendships by thinly-disguised bribes in the form of generous 
loans and even fictional settlements of debts; (3) When the Administration did any- 
thing unfavorable to the Bank, it hastened to restrict credit and recall loans, putting 
the blame for consequent business disasters upon the Administration. Too strong for 
any individual business man to dare displease, the Bank is portrayed as the embryo of 
a commercial dictator. 

The book is, however, essentially a personal history. The social system in which 
Taney and his fathers resided is primarily important. Throughout even the most tech- 
nical discussions there is an undercurrent of social description by which the reader is 
again and again reminded that all this happened in the early nineteenth century. 
The extraordinary difficulties and inadequacies of education, both lay and legal, the 
vicious tactics of political campaigns beside which our present campaigns pale into an 
exchange of pleasantries, the constant apprehension of disaster to the infant republic— 
all these must be considered in any real evaluation of what Taney did. Rather friendly 
but far from gregarious, affectionate but apparently not at all demonstrative, he seems 
to have lived in a mental world apart from his friends and family, a kindly but solitary 
man. The growth of the slave problem and its increasing pressure on Taney are de- 
scribed with power, the great constitutional law cases are (rather startlingly) made to 
live, and the personages of the day, Webster, Calhoun, Van Buren, Jackson, become 
human beings. Mr. Swisher has presented, for the legalist, a human picture of consti- 
tutional law and, for the layman, a thoroughly interesting story. 


LEGAL Protection or Goopwitt. By Frank S. Moore. New York: The Ronald 
Press, 1936. Pp. 218. $3.50. 


For the lawyer: a kaleidoscope of the fundamentals underlying the law protecting 
goodwill—with emphasis upon trade-marks. For the layman: a warning that legal 
pitfalls lie in the path of his acquiring the right to the exclusive use of a trade-mark, 
with simple advice on how to avoid them. The style is breezy and readable, the treat- 
ment not profound. The book is written to give general practitioners, business men, 
accountants, and law and business colleges “an intelligent understanding of the nature 
of commercial goodwill and the general principles of law which govern it.’”’ In the main 
it succeeds. The advice given concerning the necessity of preserving evidence as to 
user is forcefully put, but occasionally the book suffers from those weaknesses inevi- 
table when “the Law” is expounded to laymen. Because the book is confessedly ele- 
mentary, the lawyer would do well to use it only as a starting point; the layman would 
do well not to take its statements at face value. 


BOOKS RECEIVED 


ADMINISTRATION OF WORKMEN’S COMPENSATION. By Walter F. Dodd. New York: 
The Commonwealth Fund, 1936. Pp. xviii, 845. $4.50. 

Cases on Equity. By Henry L. McClintock, St. Paul: West Publishing Co., 1936. 
Pp. 1263. $6.00. 
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CASES ON FuturE INTERESTS. By Albert M. Kales. Second edition. By Horace E. 
Whiteside. St. Paul: West Publishing Co., 1936. Pp. 772. $5.50. 

CASES ON INTERNATIONAL Law. By Manley O. Hudson. Second edition. St. Paul: 
West Pub. Co., 1936. Pp. 1417. $6.50. 

Cases ON Pusiic Utitities. By Young B. Smith, Noel T. Dowling, and Robert L. 
Hale. St. Paul: West Publishing Co., 1936. Pp. 1081. $6.00. 

CASES ON SALES. By George G. Bogert and William E. Britton. Chicago: The Foun- 
dation Press, 1936. Pp. 1082. $7.00. 

COMMERCE POWER versus STATES RiGHTs, THE. By Edward S. Corwin. Princeton, 
N.J.: Princeton University Press, 1936. Pp. 269. $2.50. 

CURRENT PROBLEMS OF PuBLIC Poticy. By Charles A. Beard and George H. E. 
Smith. New York: The Macmillan Co., 1936. Pp. 523. 

Drie OsTERREICHISCHE VOLKERBUNDANLEIHE. By Arpad Plesch and Martin Domke. 
Zurich: Polygraphischer Verlag, 1936. Pp. 145. 

DrpLtomatic History OF THE UNITED StaTEs, A. By Samuel F. Bemis, New York: 
Henry Holt & Co., 1936. Pp. 809. $5.00. 

FRONTIERS OF PUBLIC ADMINISTRATION, THE. By John Gaus, Leonard White, and 
Marshall Dimock. Chicago: University of Chicago Press, 1936. Pp. 133. $2.00. 

HANDBOOK OF ANGLO-AMERICAN LEGAL History. By Max Radin. St. Paul: West 
Publishing Co., 1936. Pp. xxii, 534. $5.00. 

HANDBOOK OF Equity (Hornbook Series). By Henry L. McClintock. St. Paul: West 
Publishing Co., 1936. Pp. 364. $5.00. 

HANDBOOK ON PRIVATE CORPORATIONS. By Robert S. Stevens. St. Paul: West Pub- 
lishing Co., 1936. Pp. 860. $5.00. 

LEGISLATIVE PROCESSES: NATIONAL AND STATE. By Joseph Chamberlain. New York: 
D. Appleton-Century Co., 1936. Pp. 369. $3.50. 

LocaL DEMOCRACY AND CRIME ContTROL. By A. C. Millspaugh. Washington, D.C.: 
Brookings Institution, 1936. Pp. 259. $2.00. 

OVER THE WALL. By Lee Duncan. New York: E. P. Dutton & Co., 1936. Pp. 368. 
$3.00. 

PUBLIC SERVICE AND SPECIAL TRAINING. By Lewis Meriam. Chicago: University of 
Chicago Press, 1936. Pp. 79. $1.50. 

RESTATEMENT OF THE LAW oF CONTRACTS: ILLINOIS ANNOTATIONS. St. Paul: Ameri- 
can Law Institute, 1936. Pp. 330. 

SUBSIDIARIES AND AFFILIATED CORPORATIONS. By Elvin R. Latty. Chicago: The 
Foundation Press, 1936. Pp. xxvii, 220. 

SUPPLEMENT TO THE LAW AND PROCEDURE OF INTERNATIONAL TRIBUNALS. By Jack- 
son H. Ralston. Palo Alto, Cal.: Stanford University Press, 1936. Pp. 211. $4.00. 
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